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0-fficial    opinions   of 
the   City   Attorney   o-f 
the 


pueUC  UBRAIW 


INDEX 
Opinions     January   -  June   1961 


-A-  Year  I96I 

Opinion  l:o 

ACAD&IY 

Science;      concessions   in  courtyard    of  buildings  being 

used  by  the    -   in  Golden  Gate   park  or  witiiin   them  1523A 

ACCIDENT 


Probation;  method  of  measuring  where  probation  inter- 
rupted involuntarily  l50i| 

ACQUISITIONS 

Redevelopment  Agency;   cancellation  of  real  estate  tax- 
es on  -  of  the  Agency  of  city  and  county  of  San  Francisco   1529 

ADI-.IrllSTFATIV-.  ASSISTAITT 

Fire  Department;   creation  of  additional  eraployident  in 

the  class  of  li50  assistant  cnief  to  act  as  -  to  the 

chief,  or  by  other  procedures  153^ 

ADULT  GUIDAI\^CE  CENTER 

Alcoholics;   commitment  of  1517 

AI'FILIATIOH 

Osaka,:  Japan  and  city  and  county  of  San  Francisco;   edu- 
cation of  student  resident  thereof  I5l3 

AGENDA 

Special  meeting;      change   of   -   of  meeting   of  Health  Ser- 
vice Board;    vote   required   to   extend   present  policy  of 
major  medical   coverage  15^7 

AGRICULTURAL   COMMISSIONER 

iarmers'   Ilarket;      partnership   agreements  under  Farmers' 

Market   ordinance  1538 

ALCOHOLIC   BEVERAGE   CONTROL   BOARD 

Dant  Investxrient  Company;  application  of  to  -  for  on- 
sale  and  off-sale  general  licenses  for  the  Clay-Jones 
A  pts  150IB 

ALCOHOLICS  1517 

ALLEN,    GEORGE   F. 

Overtixrie;      statute   of  limitations  on  overtime  payments 

in  Fire   Department  1528 

ALLOCATION 

Groups  and   crafts;      ■^l5l.3   and   rates  of  pay   tnereunder, 

relation   taereof   to  power  of  the    civil   service  c  oriimission 

to   classify,    reclassify   and   allocate   positions  pursuant 

to   §lij.l  1507 


-A- 


Year  I96I 


Opinion  "r^o 


ALLGWAI.CIS 

ITTTjws;   widows  of  retired  policemen  wno  were  re- 
tired under  the  old  cuarter  (as  confirmed  by  §16? 
of  tne  new  charter) may  qualify  for  continuation  of 
retirenienc  -  under  ;jl63.1.5  of  tae  charter 

ALTERNATES 

Fire  door;   power  of  Board  of  Exaniners  respecting 
time  safety  factor  on  class  "3"  doors 

Materials;   use  of  -  for  shaft  enclosures;  table  9-A 
of  Building  Code;  discretion  of  Board  01  Examiners  to 
approve  - 

ALTERNATIVES 

Administrative  relief;   constitutionality  of  §§203.6 
and  601  of  tne  Housing  Code;  availability  of  - 

ai-:endi-iekt 

Conversion  of  permits;   power  of  Board  of  Supervisors 
to  amend  municipal  code  to  autxiorize  conversion  of 
jitney  permits  to  taxicab  perraits 

Traffic  Code;  control  and  responsibility  of  all  traf- 
fic control  devices 

APARTI4ENTS 

Alice  Griffin  Garden  Homes  project;  validity  of  adop- 
tion of  resolution  no.  790-60  approving  site  in  pro- 
ject for  construction  of  additional  low  rent  apartments 

Architectural  competition;   member  of  Art  Coimnission 
may  enter  competition  sponsored  by  Redevelopment  Agency 
for  design  of  -  in  Diamond  Heights 

Occupancy;  duty  of  Department  of  Public  Health  to  in- 
spect and  issue  certificates  of  occupancy  with  respect 
to  -  constructed  prior  to  August  17>  1923 


APPEAL 


'Angelo  Sangiacomo;  jurisdiction  of  Board  of  Permit  Ap- 
peals to  consider  second  denial  of  permit 

Old  age  security;   right  of  -  to  Board  of  Supervisors 
froia  .action  of  the  Public  Welfare  Department  discon- 
tinuing grant  of  old  age  security 


1510 
1556 
1505 
1539 

1526 

1503 
1515 
1535 


-A- 


Year  1961 


APPLICATION 

lion-certificated   position;      residence   of   applicant  for 
appointnent   to  non-certificated  position      in   school  de- 
parcment 

Cutside   residence;      autnority   of  Retire. nent   Board   to 
enact   rules   and    regulations   respecting   application   to 
reside   outside   San  Francisco;    rehearing;    new   applica- 
tions  and   conditions   under  wnich  saiie   will  be   neard   and 
considered 

Yarifiince;      legal  not   econogiic  hardship  necessary;    each 
variance  laust  be   considered   on   its   ov/n   facts 


APPP-AISAL 


Diamond  Heights;  date  of  determination 
ue  of  land  owned  by  the  city  in  Diamond 
sold  to  the  Redevelop  ment  Agency 

see  also 


of  market  val- 
Heights  and 


Opinion  No 


1502 


1532 
151^6 


APPROVAL 


Public  housing;      whether  Board   of  Supervisors  may   ap- 
prove   in   advance    acquisition   of  property   by  Housing  Au- 
thority  for   low-rent  public  housing  without    specific   in- 
for/nation  as  to   size,    location,    etc 


15M+ 


AREA 


Flo:)r  ratio;  sale  of  Hall  of  Justice;  enforceability  of 
covenants  in  deed 


1551 


ASSESSi'IENT 

Ocean  teniiinals;   duty  of  Board  of  Supervisors  to  re- 
convene as  ooard  of  iiqualization  to  review  application 
of  taxpayer  upon  the  snowing  of  lack  of  procedural  due 
process  of  law  in  initial  proceedings 

see  also 

ASSOCIATION  OF  B^.Y  ARE  A  ^GOVERNMENTS 

Agreement;   function,  purposes,  power  to  issue  revenue 
bonds 


AUDIT 


see  also 


Golden  Gate  Bridge  and  Highway  Authority;   right  of  mem- 
bers to  examine  books  and  records 


1509 

1509A 

1506b 
15O6C 

15OIA 


ART   COMI-ilSSION  Year  1961 

Opinion  No 

CQI-lF-n'ITICTI 

Architectural;      architect  member  of  Art  Coi.inission 
may  enter  -    sponsored   by   Redevelop.ient  /agency  for  de- 
sign of   apartments  in  Diamond  Heights  1515 


SI  aNS 


Jurisdiction;      under   '^l^b   of  charter  witu   respect   to   - 

extending  over  sidewalks  1501 


-B-  Year  19bl 

Opinion  Ho 

Unifor.-ns;   may  city  reimburse  certain  employees  for 

dar.isige  to  or  d  estruction  of  uniforms  or  equipment 

occasioned  In  performing  tnelr  duties  1533 

BE^TEMTS 

^.ctuarlal  report;      ciiarter   ^172.1.3    (nealth.  Service 

System)    necessity  for  Board   of   Supervisors  to   secure 

actuarial  report;    source   of   report  l5i+2 

i.ajor  Jiedicai;      change   of   agenda  of   special  meeting   of 

Health  Service  Board;   vote   required  to   extend  present 

policy  of  major  medical   coverage  1547 

Police  widows;      widows  of  retired   policemen  who  were   re- 
tired under  the  old  charter   (as   conflnned  by   §16?  of 
trie   new   caarter)   may    qualify  for  continuation   of   retire- 
ment  allowances  under   i 168. 1.5  of  the    cnarter  1510 

Retirement;      Board   of  Supervisors   does   not   have    tne   au- 
thority   to  direct  by  ordinance   by   ordinance   how  any   con- 
tingency  reserve  moneys   of   the   retirement    system   snail 
be  used  1523 

Retiremenc;      Health  Service   System  -  of  resigned      tea- 
chers;   effect   of   wltadrawal   of  funds   from  retireuient 
system  1530 

Suspension;      power  of  Police   Coirunlsslon   to  restore 
rights,    privileges   and    -,    including    salary,    lost   dur- 
ing  suspension   and    leave   without  pay  1521 

BEQUEST 

Alfred  Leon  Salinger;   control  of  Board  of  Supervisors 

over  expenditure  of  money  arising  from  -  for  the  M.H. 

De  Young  Memorial  Museum  from  the  estate  of  Salinger       1525 


BIDS 


City  surplus  land;   sale  or  lease  of;  whether  negotiated 
sale  or  lease  may  be  made  wltn  nonprofit  corporation 
supplying  low  cost  housing  to  senior  citizens  with  low- 
er Incomes  1527 

I-iedical  coverage;   Plan  I,  authority  of  Health  Service 

Board  to  c::)ntract  for  major  medical  insurance  coverage     15^1 

Secrecy;   prospective  bidders'  lists  1508 


-B- 


BOARD  CF  EQUALIZATION 

Ocean  Terriiinals;      taxation;    duty  of  Board   of   Super- 
visors  to   reconvene   as   -   to   review   application  of   tax- 
payer upon  tne    showing  of   lack   of  procedural  due  pro- 
cess  of   law  in   initial  proceedings 

see  also 

BOARD  OF  PERi4IT  APPEALS 

^ngelo  Sangiacomo;   jurisdiction  of  Board  to  consider 


Year  1961 
Opinion  No 


BONDS 


second  denial  of  permit 

Revenue;   Association  of  Bay  Area  Governments 

see  also 


BROWN,  WILLIE 

Discrimination;      Standard  Building  Company;    duties   and 
powers  of  l-layor  re 

BUILDING 

Scxiool;      defined;    construction   of  classrooius   at  Log 
Cabin  Ranch  for  Boys;    applicability  of  Field   Act   there- 
to 

Substandard;      constitutionality  of  §§203.6  and   601   of 
the  Housing  Code;    availability  of  administrative   reme- 
dies when  property  declared   to  be    substandard 

BUILDING  CODE 

Fee    collection;      time   limitations   for  impositions   of 
fees   under  certain   sections   of  the   - 

Sections   806   and   106;      power  or  Board   of  Examiners   res- 
pecting  time    safety   factor  on   class   "B"    doors 

Sections   806   and   106;      use   of   alternate  materials   for 
shaft  enclosures;    table    9-A,    discretion   of  Board   of  Lx- 
amlners   to   approve    alternates 

BUREAU  OF  DELINQUENT   REVEJ^IUE 

Claims;      right   to   handle    unliquidated    claims 

Dismissals;      dismissals   of   suits  by   - 


1509 
1509A 

1506B 
1506c 

1550A 

1552 

1539 

1536 
1506 

1505 

1513 
1553 


BOARD  OF  EDUCATION  Year  1961 

Opinion  No 

NON-RESIDENCE 

Promotion;      right  of  non-resident  eraployee   of  Board   of 

Education   to  promotive  position  in  Departiaent   of  Public 

Works;    Herbert  G.Neal  1512 

RESIDl.lCL 

Non-certificated   position;    -   of   applicant   for   appoint- 
ment  to   in   scaool  department  1502 


BOARD  OF    SUPEir/ISORS 


ASSC'CIATION    OFBAY  AREA   GOYLRIiMENTS 

i4ei.ibership;      purposes   and   functions;    powers   to   issue 


revenue    bonds 


see    also 


Year  1961 
Opinion  ho 

15O6B 
15  06c 


B£QLi:ST 

Alfred  Leon  Salinger;      control   of  Board   of  Supervisors 
over  expenditure   of  money   arising  from  -   for   tne   De 
Young  hemorial  Kuseuia  from  tae    estate    of  Alfred  Leon 
Sainger 

BOARD  OF  E^JJALIZAriQ.vi 

Review;      taxation;    duty  of  Board   of  Supervisors   to   re- 
convene   as   -    to  review   application   of   taxpayer  upon   tiie 
snowing   of  lack   of  procedural   due   process  of   law  in  ini- 
tial proceedings 

see    also 

BUREAT^   OF  DELINQUENT   REVENUE   COLLECTION 
Suits;      dismissal   of   suits   by   - 

CALireRNIA  ACADEMY  OF  SCIENCES 

C jncessions;      refreshment   stands   in   courtyard   of  build- 
ings being  used   by   -   ij)  Golden   Gate   Park   or  within   them 

DIAMOND  HaGHTS 

Market  value;  legality  and  propriety  of  sale  of  land 
in  -  to  Redevelopment  Agency  at  lesstnan  current  fair 
luarKet  value 


see   also 


i'lRE   HAZAFD 


Definition;      constitutionality   of   §§203.6   and   601,    Ft. 
II,    Chap.    XII,    San  Francisco  i^unicipal  Code    (Housing 
Code) 

■  OLDEN    GATE   BRIDGE    j:  HIGHWAY  AUTHORITY 

Books    and   records;      exaiaination   of   records   by  member 
counties 

oaLL   of  JUSTICE 

Sale;      Enforceability   of   covenants  in  deed 

see  also 


1525 


1509 
1509A 

1553 
1523A 

1545 
1539 

15  01 A 

1551 
1555 


i\ijh:jX 


BOAKD  OF  SUPERVISORS  Year  19qL 

Opinion  jo 

KOUSIN'J    AUTHOFJ^rY 

..cquisition  of  property;      whetner  Board   of   Supervisors 
.  .a^    approve   in  advance   acquisition  of  property   by   - 
foV  low-rent  public  laousing  without    specific   informa- 
tion  as   to   size,    location,    etc  ^Skk 

Lica:sES 

Vending  ii;achines;      power  of  city    to   iictn  se   vending  ma- 

cnines   for  rej^uiati-jn   and   for  revenue  1511 

Retirement;      Board   of  Supervisors   does   not   have   author- 

itjf    to  direct  by  ordinance   now  any  contingency    reserve 

moneys   of   tne  Retirexiient   System   shall  be  used  1523 

OLD  AuE  AID 

Discontinuance;   right  of  appeal  to  Board  of  Supervisors 
from  action  of  the  Public  V.elfare  Department  discontin- 
uing grant  of  old  age  security  155^ 

PEFMITS 

Jitney;   power  of  Board  of  Supervisors  to  amend  munici- 
pal code  to  authorize  conversion  of  jitney  -  to  taxi- 
cab  -  152b 

REDSVELOPME-iT  AGENCY 

raxation;   cancellation  of  real  estate  taxes  on  proper- 
ties acquired  by  the  -  of  t  ae  city  and  county  of  San 
Francisco  1529 

REPORT 

Actuarial;      §172.1.3    (Healtn  Service   S:/stem)    necessity 

for  Board   of  Supervisors   to   secure   actuarial  report; 

source   of   such  report  I5i|2 

.AX 

Piotel;   member  of  the  Board  of  Supervisors  not  disquali- 
fied from  voting  on  proposed  ordinance  establishing  - 
on  hotel  rooms  because  of  independent  contractor  rela- 
tionship with  hotels  1522 

■T  RA  F1 1 C  AJN I SORY  BO  A  >  J) 

Pe commend at ions;   control  and  responsibility  in  matters 

of  traffic  control  devices  lSi\.lA 

JinJNEL 


"Pacific  Heights;   declaration  of  policy  relative  to  - 
extending  from  Lombard  Street  to  Central  freeway;  sub- 
mission to  electorate  1531 


BOAFD  OF  SUPERVISORS  Year   1961 

opinion  ..  o 

U:SII'ORi-tS 

DaiTiaged;      may    city    reiiuburse   certain   employees   for 
damage   to  or  destruction  ol'  -   or  equipi.ient  occasion- 
ed  in  perfontiint;   their  duties  1533 


VENDORS 


License  fee;  imposition  of  license  fee  on  itinerant 
retail  vendors,  sauple  room  vendors  and  transient  mer- 
chants under  existing  legislation  affecting  peddlers 
or  by  aiaendment  taereof  15^6 


-C-  Year  1961 

Opinion  No 

CAFETERIA 

Employees;      residence   of  applicant   for  appointment  to 
non-certificated   position  in   school  department  1502 

CALIFGRUIA   AC^vDKiY  0¥   SCI^^.CSS 

Concessions;      refreshment    sta.ids   in  courtyard   of  build- 
ings  being  used  by    -   in  Golden  Gate   Pari:,    or  within 
then  I523A 

Transformer;      responsibility   for  cost   of   temporary 

transformer  supplying  electrical  current   to    science 

building  1520 

CAi\CELLATIC!j 

Taxes;      -   on  properties    acquired   by   the  Redevelopment 

Agency  1529 

CENTRAL  FRE2WAY 

Tunnel;  declaration  of  policy  relative  to  Pacific 
Heignts  tunnel  extending  from  Lombard  Street  to  -; 
submission  to  electorate  1531 

CERTIFICATiS 

Grower's  identification;   partnership  agreements  un- 
der x-^armers'  market  ordinance  1538 

Occupancy;   duty  of  Department  of  Public  Health  to  in- 
spect and  issue  -  of  occupancy  viith  respect  to  apart- 
ment houses  constructed  prior  to  August  IJ ,    1923  1535 

C-iAI-TLR,  1932 

Widows  benefits;   widows  of  retired  policemen  who  were 
retired  under  -  as  confirmed  by  jib  J   of  tne  new  char- 
ter may  qualify  for  continuation  of  retirement  allow- 
ances under  §168.1.5  of  the  charter  1510 

CHSCrJilST 

Industrial  accident;   effect  of  new  form  of  reporting 

industrial  injury  upon  le^jal  actions  of  city  1544a 

CITY  PLAlHilMJ  CODE 

Section  12ij.(a) ;  re  variance  for  illegal  lot  151^4- 

CIVIL  CCDE  SECTION  5l 

Discrimination;  Standard  Building  Company  and  Willie 

Brown;  powers  and  duties  of  Mayor  in  such  circumstance        1550A 

CLAIMS 

Unliquidated;   right  of  Bureau  of  Delinquent  Revenue 

to  handle  unliquidated  -  1513 


-c- 


CLAS3IF1GATICMS 

"Croups   and   crafts";      ^151. 3   ana    rates   of  pay    thereun- 
der;   relation   tnereof  to   power  of  the   Civil  Service 
Comioission   to    classify,    reclassify   and    allocate   posi- 
tions pursuant   to   jll|.l 

.-^ASSROOMS 


Year   1961 
Opinion  No 


Log  Cabin  Ranch;      construction   of  at  Log  Cabin  Ranch 
for  Boys;    applicability  of  Field  Act  thereto 

CLAY-JONES   APARTyiENTS 

Alcoholic  Beverage   Control  Board;    application  of   -   to 
board   for  on-sale  general    and   ofi'-sale   general    licenses 


COi 


I  SI  Oil- 


Secret  bid;   prospective  bidders'  list 

CGi-^-JTM£NT 

Alcoholics;   ^^.dult  Guidance  Center 

CCl'L-:iT..'EE 

San  Fran  Cisco -Osaka  Affiliation;   education  of  student 
resident  tnereof 

CCXPENSATIQN 

Court   reporter;      reconciliation  of  opinion  no. 777   and 
Government   Code   §§714-511   and   714-515 

Daifiage    to    uniforms;      may    city  reimburse    certain   employees 
for   daztiage   to    or  destruction   of  uniforms   or  equipment 
occasioned   in  performing   taeir  duties 

Easement   rigats;      may   city    obtain   -   from  abutting  proper- 
ty owner  on  vacating   easement   to   owner 

Overtime  payments;      statute   of  limitations   re   -   in  Fire 
Department;   George  F.    Allen 

Suspension;      power  of  Police  Comraission   to    restore   rights, 
privileges  and   benefits,    including   salary   lost   during 
suspension  and   leave  without  pay 

Arcaitectural;      architect  member  of  Art   Commission  may 
enter   -    sponsored   by  Redevelopment  Agency  for  design   of 
apartments   in  Diamond  Heights 


1507 

1552 

15OIB 

1508 

1517 

1513 

1508A 

1533 

l50i4.A 

1528 

1521 
1515 


-C-  Year  1961 

Opinion  No 

CC     ..TTON 

r e nui t  violations;   tiine  lixuitations  for  imposition 

of  fees  uiider  certain  sections  of  the  Building  Code, 

Electrical  Code  and  the  Plumbing  Code  1536 

CONFLICT  OF  INTEREST 

V/illiam  Blake,  supervisor;   member  of  Board  of  Super- 
visors not  disqualified  froin  voting  on  proposed  ordin- 
ance establisning  tax  on  hotel  rooms  because  of  indepen- 
dent contractor  relationsnip  with  hotels  1522 

CONSULATE 

Greek;    exemption  f rora  taxation;    "most  favored   nations 

clause"  li^.96B-: 

see   also  11|.96B 

CONTINGENCY 

Retirement;   Board  of  Supervisors  does  not  have  author- 
ity to  direct  by  ordinance  how  any  reserve  moneys  of  the 
retirement  shall  be  used  1323 

CONTRACT 

Insurance;      author  ity  of  Health  Service   System  to   con- 
tract  for  major  medical   insurance    coverage  15^4-1 

CONVERSION 

Perriiits;      power  of  Board  of  Supervisors   to   amend  munici- 
pal  code   to   aut.iorize    -   of   jitney  permits   to   taxicab 
permits  1536 

COOPER,    BERTRAND  T. 

:.oliday   pay;      charter   il5l.3(f)   municipal  railway  l$lb 

COOPEPATION   AGF^E^IQIT 

dousing  Autnority   and   CCSF;      date   of  determination   of 

market   value   of  land   owned   by  the   city    in  Diamond  Heights 

project   and    sold   to   tiie   Redevelopment  Agency  1545 

see   also  15U-^ 

Housing  Authority   and   CCSi-';      whether  Board   of   Supervisors 
may  approve   in   advance    acquisition  of   property   by  Housing 
Authority   for  low-rent  public   housing  without    specific 
information   as  t  o    size,    location,    etc  154U 

^^GPERATORS   HOUSING  FOTJrIDATION 

Monprofit   foundation;      sale    or   lease   of  city   surplus   land; 
whether  negotiated    sale    or  lease  may  be  made  with  nonpro- 
fit   -   supplying   low   cost  housing   to    senior  citizens  152? 


-C-  Year  I96I 

Opinion  No 

CORRELL.   MRS.    PAULINE 

old   age    aid;      rignt   of   appeal   to  ooard   of  Supervis- 
ors  from  action  of   the   Public  V/ell'are   Department   dis- 
continuing grant   of  old  age  security  155^ 

COUITTIES 

Golden  Gate  Bridge   and  Hignway   District;      right   of 

mer.iber  -   to   examine   books   and   records  150IA 

:OVEITAKTS 

Hall  of  Justice;  sale  of;  enforceability  of  -  in  deed       1551 

see  also  1555 

CQVr:RAGJL 

i'-lajor  medical;  change  of  agenda  of  special  meeting  of 
Health  Service  Board;  vote  required  to  extend  present 
policy  of  major  medical  -  15^^-7 


CHARTER  SECTIONS  Year  1961 

Opinion  No 

SECTIC:S   2,19>31 

Re   gifts,    Bequests   and   donations;      right   of  Board   of 

Supervisors   to   receive    saiLe;    trustees   of  De  Young  hu- 

seuiu  in   accepting  gifts,   bequests  and   donations  1525 

SECTION  7 

■e  residence  requirements  for  city  service;  non-certi- 
ficated position  in  scnool  department  1502 

SECTIOi;    13  »1 

Re  Board   of  Supervisors   power  to   waive   statute   of  liiiii- 

tations  1528 

SECTION  19 

he  authority  of  Retirer.ient  Board  to  enact  rules  and  reg- 
ulations re  outside  residence  1532 


SECTION   2 


L 


Re   license   taxes  1511 

SECTIONS  2b  ^  2o.l 

Re  City  Attorney' s  duties  re  litigation  concerning 

city  and  county  of  San  Francisco  1553 

SECT  10.:    30'li 

Re   secretary   to  t  ne   chief   of  the  Fire   Department  153^4- 

SECTIGi;    14.0 

Re   duties   of  Art   Commission  150I 

SECTION   S2. 

Re   California  Acade.ay  of  Sciences  public   purposes  1523A 

SECTION  69,33 

Re   payjients   for  personal   service  152I4. 

SSCflON   92 

Re    sale   of   city  property    to   a  public   agency  15^4-5 

SECTIQriS    92,93 

Re    sale   of   city   owned    surplus  property  1527 

SECTION    127.1 

Re   Department   of  Public  l-jorks   control   of  traffic   devices  l5i4.lA 

SECTION  lUQ 

Re  probationary  period;   interrupted  150^4- 

SECTION  150 

Re  salaries  as  compensation  for  all  services  rendered         1533 


CHARTER  SECTIONS  Year  1961 

Opinion  No 

SECTi::.  150 

Re    salary   paid  without   service  1521 

SECTION    1$1.3>    I4I 

Re    rates   or  pay  and    classification   of   positions  15^7 

SECTIO:;  159 

Re  autnority  of  retirement  board  1523 

SECTICii    lo^,l6d.l.i| 

Re  policer.ien*  s  widows   death  benefits  15IO 

SECT  1 01^    loo.  1.5 

Re   half   continuance   of   fluctuating  pension  1550 

SECriOI'iS    1/2.1 

Re   resigned    teacners  153^ 

SECTIO.J  172.1.3 

Re  Health  Service  System  actuarial  report  15^^^ 

SECTIOiiS   172.1.3>    l?'2.1.d 

Re  medical   care   for  healtn  service  members  1547 

SECTION  172.1.0 

Re  power  of  Health  Service  board  to  contract  for  major 

medical  insurance  coverage  15^4-1 

SECTION   179 

Re   declaration   of  policy;      Pacific  Heignts   tunnel  1531 

SECTIONS   222,222.1,  llj.6 

Re   prohibited   practices   of  offices   of   city  and    county   of 

San  Francisco;    ^iI^q   re   duties   of  Art  Coimnission  1515 

SECTIONS   222,    222.1 

Re   disqualification  from  voting   in  Board   of  Supervisors  1522 


CHIEF  AIX'iINISTRATIVE  OFFICER  Year  I96I 

Opinion  No 

bIDS 

Secrecy;      prospective  bidders'    list  1508 

Industrial;      employer's  report   of  industrial  injury; 

new  for.a;    effect   on   legal  actions   against  city  15U4A 


» 


» 


CITY   PLANliING   DEPARTMENT 


PANT   IN^/ESThENT   COHPAI'iY 

.-application;      Alcoholic  Beverage   Control;    re   on-sale 
general   and   off-saL  e   general   licenses   for   tne   Clay- 
Jones  apartments 

.-udjL  OF   JUSTICl^ 

Sale;      enforceability   of  covenants   in   deed 


RIGHTS 


'Fee  and  easement;   may  compensation  be  procured  from  a- 
buttlng  property  owner  when  easement  is  vacated  by  city 


VARIANCES 


rlardship;      legal   not   economic   hardship  necessary;    each 
must  be   considered   on   its   own   facts 


Year  1961 
Opinion  i\io 

150IB 
1551 

150UA 
15  111 


CIVIL  SERVICE  COMi'JSSION  vear  1961 

Opinion  No 

■lOLDOVER 

Status  of  John  i-iichael  V/oodsj   wnetaer  employee  ap- 
pointed to  promotive  position  must  have  served  a  pro- 
bation under  such  appointment  prior  to  layoff  in  or- 
der to  enjoy  status  of  -  1519 

..OLIDAY  lAY 

Flatf orifi  employees;      municipal   railway;    5l51«3(i'); 

Bert  rand  T.    Cooper  1516 

PRCBATION 

Interrupted;   period  of  probation,  metnod  of  measur- 
ing where  interrupted  involuntarily  l$Oi\. 

RESIDENCE 

..'on-resident  employee;  right  of  employee  of  jioard  of 
Education  to  promotive  position  in  Department  of  Pub- 
lic >/orks;    Herbert  Neal  1512 

Scnool  Departifient;  -  of  applicant  for  appointment  to 
non-certificated   position   in  department  1502 

3ECTI0JS   151 0;    ll|.l 

Re   classification;      §151.3   and   rates   of   pay   thereunder; 

relation   tnereof   to  power  of  Commission   to   classify, 

reclassify  and   allocate  positions  pursuant   to   §]i|.l  15^7 


I 


CONTROLLER  Year  1961 

Opinion  Ij  o 

GARAGE 

Fifth  and  Mission;   installation  of  electronic  space 

inventoryint^  counting  systera;  patent  infringement; 

city's  liability  iSk^ 

-PINIO:;  NO.  717 

Government  code  ^§/'ij.511  and  7i|5l5J  reconcilation;  com- 
pensation of  municipal  court  reporters  1506a 

SOCIAL  SECURITY 

Sick  leave  payments;   status  of  payments  under  -  act  1521^. 

TRANSFORMER 

Museum  buildings;  responsibility  for  cost  of  temporary 
-  supplying  electrical  current  to  California  Academy  of 
Science  buildings  1520 


-D- 


^Ai-!T  ht/est:-:e:mt  ocmpany 

Application;      alcoholic  Beverage   Control  Board;    re   on- 
3ale   general  and   off-sale   generax   licenses   for  Clay- 
Jones  iita  rtiient  s 


Year  1961 
Opinion  ilo 

150  IB 


Association  of  Bay  ^irea  Governments;  revenue  bonds  not 
-  of  public  agencies 

see  also 

DECLAFj^TION  OP  POLICY 

Tunnel;   -  relative  to  Pacific  Heights  tunnel  extending 
from  Lombard  Street  to  Central  Freewa^-^;  submission  to 
electorate 

,-LLTIO:i 

Secretary    to  Fire   Chief;      creation  of  additional   employ- 
nent   in   tne    class   of  Ii50   assistant   chief   to  act   as   ad- 
liiinistrative   assistant  to   the    chief,    or  by  other  proce- 
dure 

D£IiIAL 

Permit   of  occupancy;      jurisdiction  of  Board   of  Permit 
Appeals   to  consider   second   denial   of  permit;    Sangiacomo 

^VIC£S 

Traffic   control;      control  and   responsibility  of   alltraf- 
fic   control   -;    Department   of  Public  Works 

DIAiMOND  HEIGHTS 

Competition;      architectural   contest   for   design   of   apart- 
ments  in   -    ;    arcnitect  member  of  Art  Comiiiission  may  en- 
ter 

Karket  value;  date  of  deteriiiination  of  market  value  of 
land  owned  by  the  city  in  the  -  project  and  sold  to  the 
Redevelopment  Agency 


DISABILITY 


Teacaers; 
teacaers; 
System 


see    also 


Health  Service   System  benefits   of  resigned 
effect   of  w  ithdrawal   of  funds  from  Retirement 


DISCQNTIrlUAllCE 

Old  age    aid;      right   of   appeal  to   Board   of  Supervisors 
from^action  of  tne   Public  Welfare   Department   discontin- 
uing grant   of  old   age    security 


1506B 
15O6C 

1531 


I53i^ 

1515 

i5i+a 
1530 


-D-  Year  1961 

Opinion  No 

DiscRi>z::.f.Tic;i 

Willie  Brown;   Standard  Building  Company;  -  in  housing; 

powers  and  duties  of  >.ayor  re  suc'a  problem  1550A 

DISEASES 

Syphilis;   preparation  of  regulation  for  compulsory  re- 
porting of  positive  laboratory  tests  for  syphilis  1537 

DISQUALIi'TCATION 

Voting;   Board  of  Supervisors;  member  not  disqualified 

from  voting  on  proposed  ordinance  establishing  tax  on 

hotel  rooms  because  of  contractor  relationship  with 

hotels  1522 

DISTRICT 

Golden  Gate  Bridge  and  Hignway  District;   rignt  of  mem- 
ber counties  to  examine  records  and  books  15'^1A 

DOORS 

Class   "E";    power  of  Board   of  Examiners   respecting   time 

safety   factor  on   -  1506 


DIRECTOR  OF  PINMCE  AIID  RECORDS  Year  1961 

Opinion  No 

BUREAU   CF  DELI?ICinLirT   REVIi.yUE   COLLECTION 

Suits;      dismissal   of   suits   by   -  1553 


» 


-E-  Year  19ol 

Opinion  No 

EASEMEtJTS 

\'acated;   rights  of  city  in  streets;  may  compensa- 
tion be  asked  wn.en  city  vacates  an  -  to  abutting 
owner  1S01\A 

ELECTRICAL C  ODE 

Pee  collection;   time  limitations  for  imposition  of 

fees  under  certain  sections  of  the  -  153^ 

ELLCTORATE 

Pacific  Heights  tunnel;  declaration  of  policy  rela- 
tive to  tunnel  extending  froin  Lombard  Street  to  Cen- 
tral freeway;  submission  to  -  1531 

^.FLOyriENT 

Classification;      2il5l»3   aJ^d  the   rates  of  pay  thereun- 
der;   relation  thereof  to  power  of  the  Civil  Service 
Gorainission   to   classify,    reclassify   and   allocate   posi- 
tions pursuant   to   iili^-l  IB'^7 

^..CLOSURES 

Shaft;   use  of  alternate  materials  for  -  ;  table  9-A 

of  the  building  code;  discretion  of  Board  of  Examiners 

to  approve  alternates  15^5 

JT 
_>a.-.ased;   nay  city  reimburse  certain  employees  for  dam- 
aije  to  or  destruction  of  uniforms  or  -  occasioned  in 
performing  their  duties  1533 

SUITABLE  LIFE  ASSURANCE  CGKPAIIY 

Carrier;   Health  Service  Board;  change  of  agenda  of 

special  meeting;  vote  required  to  extend  present  policy 

of  xaajor  medical  coverage  15^4-7 

:tate 

Alfred  Leon  Salinger;      control  of  Board   of  Supervisors 

over  expenditure   of  money    arising  from  bequest   for  the 

M.H.    De  Young  liemorial  Museum  from  tiie   -   of  Alfred  L. 

Salinger  1525 

EICAMINATIOIi 

Golden  Gate  Bridge   and  Highway   District;      right   of  mem- 
ber counties   to  examine  books  and    records  1501A 

Non-resident;      right   of  nonresident   employee   of  Board 
of  Education   to  promotive  position  in  Department   of  Pub- 
lic V/orks;      Herbert  G.   Neal  1512 


-E- 


EXEKPTION 

Consul  general  of  Greece;  -  from  taxation;  "most 
favored  nation  clause" 

see  also 

Statutory;   new  fomis  of  Industrial  Accident  Commis- 
sion for  reporting  injury;  efi'ect  on  legal  actions  of 
city 

Taxes;   Redevelopment  Agency;  cancellation  of  taxes 
on  acquisitions 


Year  1961 

Opinion  No 

1I|96B-1 

li|.96B 

iSkkA 

1529 

-F-  Year  1961 

Opinion  wo 

FARI-ZKS'    ^iARivET 

Partnership;      agreements   under-   ordinance  153*^ 


FEES 


Code  violations;  time  limitation  for  imposition  of  - 
under  certain  sections  of  t  he  building  Code,  Electri- 
cal Code  ana  Plurribing  Code  l53t) 

Vendors;  imposition  of  license  fee  on  itinerant  re- 
tail vendors;  sarn.ple  room  vendors  and  transient  mer- 
chants under  existin^j  legislation  affecting  peddlers 
or  by  amendment  thereof  ^Sk-^ 


FEE  TITLE 


Streets;      -   and   easements   right   of  city;   may   compen- 
sation be   asked   of   abutting  property    owners  when  ease- 
ment  is  vacated   by  city  l$Ol\A 


FIELD   iiCT 


Log  Cabin  Ranch  for  Jboys;      applicability   of   -   to   con- 
struction  of   classrooms   at  1552 


FIREMEN 


Uniforms;   i^iaycity  reimburse  certain  employees  for 

damage  to  or  destruction  of  unifonns  or  equipment 

occasioned  in  performing  their  duties  1533 


FREEWAY 


FUNDS 


Tunnel;   declaration  of  policy  relative  to  Pacific 
Heights  tunnel; extending  from  Lombard  Street  to  Cen- 
tral -  ;  submission  to  electorate  1531 

Alfred  Leon  Salinger;    control  of  board  of  Supervisors 

over  expenditure  of  money  arising  from  the  bequest  of 

Salinger  to  tne  M.H.  De  Young  hemorial  liuseuiu  1525 

Higaway  District;   right  of  member  counties  of  Golden 

Gate  Bride  and  Highway  District  to  exa  line  books  and 

records  of  District  1501A 

Public;   Osaka-San  Francisco  affiliation;  education  of 

student  triereof;  use  of  annual  appropriation  I5l3 

Retirement;   Board  of  Supervisors  does  not  have  author- 
ity to  direct  by  ordinance  how  any  contingency  reserve 
moneys  of  the  Retirement  System  shall  be  used  1523 


-F-  Year  1961 

Opinion  No 

JNDS 


Retirement;   Health  Service  System  benefits  of  re- 
tired teachers;  effect  of  withdrawal  of  -  from  Retire- 
li.ent  System  1530 

Sick  leave;   status  of  sick  leave  payments  under  fed- 
eral social  security  act;  F'ire  Department  and  Muni- 
cipal Railway  15^ 


FIBE  DEPARTI'lLNT  Year  19b  1 

Opinion  No 

DIVISION  OF  FIRE   PREVENTION  AMD   IliVSSTIGATION 

Class   "E"    doors;      power  ot   Board   of  i:.xaniiners   res- 
pecting  time   safety   factor  on  doors  1506 

Ii5JASSISTAi;T   CHIEF 

Creation  of  position;      -   to   act   as   administrative    as- 
sistant  to    tne    cnief ,    or  by   otner  procedure  1534 

OVEETIME 

George  F.    Allen;      statute   of   limitations  on   -  pajanents 

in  Fire   Departiaent  1$26 

SOCIAL  SECURITY 

Sick  leave  payments;  status  under  -  act  ^$2.l\. 


-G- 


GAF^^EY,  >!ARY 

y.&rj-   Gaffey;  widow  of  Chief  Gaffey  entitled  to  fluc- 
tuating pension  on  basis  of  Atkinson  and  Avedano  judg- 
ments 

GAP./vGL 

Fifth  and  Mission;      installation  of   eitctronic    space 
inventorying   counting   system;    patent  infringement; 
city's   liability 

GOLDi:^-;    GATE   BRIDGE  Ai'.'D  HIGHWAY  AUTrlORITY 

Books   and   records;      right   of  members  to  audit   and    ex- 
amine 

gcldein  gats  FAR]: 

Concessions;      courtyards   of  buildings  being   used  by 
tne   California  Academy  of  Science 

GOVERI-iMEHT  CODE 

§^7(4-511    i:  714.515;      reconcilation  of  -    sections  with 
opinion  no. 777   concerning    compensation  of   court   re- 
porters  of  Municipal  Court 


GREECE 


'consul  General;   exemption  from  taxation 

see  also 


Year  1961 
Opinion  i^lo 

1550 

1501 A 
I523A 

I5O8A 

114.963 
II4.96B-I 


-II-  Year  1961 

Opinion  No 

H50  ASSISTANT  ClilEF 

Creation  of  position;  -  to  act  as  administrative 
assistant  to  tue  chief  of  the  P'ire  Department,  or 
by  otner  procedure  153^4- 

1.     ;   Slaclaration  of  policy  relative  to  Pacific 
Heights  tunnel  extending  from  Lombard  Street  to  Cen- 
tral freeway;  submission  to  electorate  1531 

HALL  Qj    JUSTICE 

Sale;   enforceability  of  covenants  in  deed  1551 

see  also  1555 

HARDSHIP 

Economic;   variances;  legal  not  economic  -  necessary; 

each  variance  must  be  considered  on  its  own  facts  I5l4 

HAZARD 

Fire;   definition;   constitutionality  of  §§203.6  and 

601  of  tae  iiousing  Code;  administrative  remedies  a- 

vailable  to  property  owner  when  property  is  declared  -       1539 

HEARING 

Equalization;   duty  of  Board  of  Supervisors  to  recon- 
vene as  Board  of  Equalization  to  review  application 
of  taxpayer  upon  tne  snowing  of  lack  of  procedural 
due  process  of  law  in  initial  proceedings  15^9 

see  also 

FARING 

Old  age  aid;   rignt  of  appeal  to  Board  of  Supervisors 
from' action  of  the  Public  Welfare  Departiient  discon- 
tinuing grant  of  old  age  aid  ^5Sk 

Suspension;   power  of  Police  Commission  to  restore 
rights,  privileges  and  benefits,  including  salary, 
I      lost  during  suspension  and  leave  without  pay  1521 

-GLDOVLR 

Probation;   whether  employee  appointed  to  promotive 
position  must  have  served  a  probation  under  such  ap- 
pointment prior  to  layoff  in  order  to  enjoy  status 
of  -;  John  h.   v;oods  1519 


-H-  Year  1961 

O'-ilnion  No 

platform  employees;    charter  §l5l«3(f)>  Bertrand 

Cooper  1516 

-oTELS 


Tax;   member  of  Board  of  Supervisors  not  disquali- 
fied frora  voting  on  proposed  ordinance  establishing 
tax  on  hotel  rooms  because  of  independent  contractor 
relationship  with  hotels  1522 

HOUSING 

Senior  citizens;      whetaer  negotiated    sale   or  lease 
of  city  owned    surplus   Da  nd   may   be  made   with  nonprofit 
corporation   supplying   low    cost   nousing   to    senior  cit- 
izens  with  lower  incomes  1527 

.USING  AUTHORITY 


Acquisition  of  property;      whetaer  Board   of   Supervisors 

may    approve   in   advance    acquisition    01   property   by   - 

for  low-rent   public   nousing  witnout   specific   inforraa- 

tion   as   to   size,    location,    etc  ^Skh 

HOUSING  CCDE 

SectTons  20^,6   and   601;    constitutionality   of  sections 

of  Housing   code.    Part  II,    Chap.   XII,    San   Jfancisco 

municipal   code  1539 


HEALTH  SERVICE  SYSTEM  Year  1961 

Opinion  No 

BCA5:D 

.-.eeting;   change  of  agenda  of  special  -  meeting; 

vote  required  to  extend  present  policy  of  major 

medical  coverage  1547 

INSURA.NCE 

Major  medical;   autnority  of  Board  to  contract  for 

major  medical  -  coverage  15^4-1 

REPORT 

Actuarial;   necessity  for  ooard  of  Supervisors  to 

secure  actuarial  -  ;  source  of  such  -  15^2 

TEAChEKS 

Resigned;   benefits  of  -  ;  effect  of  i4  tadrawal  of 

funds  froi.i  Retirement  Systaa  153*^ 


-I-  Year  1961 

Opinion  No 

INCC'ME 

Senior  citizens;      whether   sale   or  lease   of  city  own- 
ed   surplus   land   njay  be  made  with  nonprofit    corpora- 
tion   supplying   low   cost   housing   to   senior  citizens 
wi  th  low* -  1527 

INDUSTRIAL  AC  CI  DIHT   CQMt^ISSION 

New   form;      einployer'  s   report   of   industrial   injury; 

efiect   of  new   forrii  on   legal   actions   of  tiie    city  "^Skh^ 

INEBRIATES 

Conmitnient;      Adult  Guidaiice  Center  1517 

INJURY  l5i|4A 

INSPECTION 

Apartir.ent  house;      duty  of  Department   of  Pu  blic  Health 
to   inspect   and   issue   certificates   of  occupancy  Wiitri 
resrect   to   apartment   nouses   constructed  prior   to  Aug- 
ust* 17,    1923  1535 

Building;      denial   of  permit   of  occupancy,    Angelo   San- 

giacome;    jurisdiction   of  Board   of  Perrait  Appeals  to 

consider   second  denial   of  permit  l5i^-'^ 

IlIST^LLATIGJ 


Electronic  s;vstem;  Fifth  and  Mission;  -  of  inventory- 
ing counting  system;  patent  infringement;  city's  lia- 
bility I5ij.9 

iNSURAJtCE 

i^ajor  iiedical;      authority   of  Health  Service   Board   to 

contract   for  major  medical   insurance    coverage  15^1 

Taxicab;      effect   of  waiver   of  uninsured  motorist 

provision  15^+3 

INTEREST 

Retirement  money;      Board   of  Supervisors   does  not   have 

autnority   to   direct  by  ordinaxice   now   any   contingency 

reserve  moneys   of  tae  Retireinent   System  shall  be  used  1523 


•iyo,-yj    ouijjui. 


-J-  Year  19bl 

Opinion  No 

.L.    JACOBS   COhPAIjY 

o jrve;,  ;      ^  151»3   and   rates   of  pay  thereunder;    rela- 
tion  txiereof   to   power  of   Civil   Service   Cojmnission 
to   classify,    reclassify   and   allocate  positions  pur- 
suant to  ili+l  1507 


lAIL 


County   no.    2;      commitiiaent   of  alcoholics,    voluntary 

or  otnerwise  1517 


JITlilYS 

Ferioits;      power  of  Board   of  Supervisors   to   amend 

Biunicipal   code   to   autnorize    conversion   of   -  permits 

to   tsixicab  permits  1526 

JOIN?   EXERCISE  OF  POWERS  ACT 

Association   of  Bay  ^rea  Governments;      purposes,    func- 
tions 1506b 

see   also  1506C 

JUDGMEIfTS 

Atkinson   and   ^vedano;   widow  of  Chief  G-affey  entitled 

to   a  fluctuating  pension   on  basis   of   -  155^ 


I 


I 


•*L-  Year  1961 

Opinion  No 


^BCF.ATOPY 

I'ests  for  syphilis;      preparation  for  compulsory   re- 


LAND 


porting  of  positive  tests  for  syphilis  1537 

City  surplus;    sale  or  lease  of;  whetuer  negotiated 
sale  or  lease  may  be  riade  with  nonprofit  corporation 
supplying  low  cost  housing  to  senior  citizens  vlLth  low- 
er incomes  152? 

LAYOF'F 

Probation;  waether  employee  appointed  to  promotive 
position  must  nave  served  a  probation  under  such  ap- 
pointment prior  to  -  in  order  to  enjoy  status  of  hold- 
over;  John  M.  Woods  1519 


LEAVE 


Educational;   period  of  probation;  method  of  measuring 

where  interrupted  involuntarily  1501+ 

Sick  leave;   status  of  payments  under  federal  social 

security  act  iS^k 

Suspension;   power  of  Police  Commission  to  restore 

rights,  privileges  and  benefits  including  salary  lost 

during  suspension  and  -  without  pay  1521 


LIABILITY 


Patent   infringement;      installation   of  electronic   in- 
ventorying  system  at  Fifth  and  Mission  garage;    city's  15^4-9 

LICHiSES 

Beverage;   application  of  Clay-Jones  apartments  for  on- 
sale  general  and  off-sale  general  -  ;  Alcoholic  Bev- 
erage Control  Board  1501B 

Peddlers  and  vendors;   imposition  of  -  fee  on  itiner- 
ant retail  vendors,  sample  room  vendors  and  transient 
merchants  under  existing  legislation  affecting  peddlers 
and  vendors  ^Sk-^ 

Vending  machines;   power  of c  ity  to  license  vending  ma- 

cnines  for  regulation  and  for  revenue  1511 

LIMITATIUNS 

r ime ;  imposition  of  fees  under  certain  sections  of 
the  Building  code.  Electrical  code  and  tae  Plumbing 
code  1536 


a.i 


I." 


■  (.  ^ 


-L-  Year  1961 

Opinion  :io 

LITIGATION 

Disniissal;      Bureau  of  Delinquent  Revenue   Collection  1553 

LOO  CABIN  R.A!IC!i 

Classrooms;   construction  of  classrooms  at  -  ;  applie- 

abilit:?  of  Field  Act  thereto  1552 

LOT 

Illegal;      variances;    legal   not   economic   hardship   nec- 
essary;   eac!i  variance  must  be   considered   on   its  own 
facts  I5li|. 


-M- 


i-iACill'TES 


/ending;      power  of   clt;/    to   license  vendinj^;   -  for 
regu]a  tion  and   for  revenue 

'  VALUE 


Diaiaond  Heights;      date   of  detentiination  of  -  of  ]a  nd 
owned  by  the   city    in  Diaiaond  Heights  Project   and    sold 
to  tae   r.edevelopment   ^ency 


see  also 


..STER  PI 


Pacific  Heights  tunnel;   declaration  of  policy  rela- 
tive to  tunnel  extending  froiri  Lombard  Street  to  Central 
Freeway;  submission  to  electorate 


^TERIALS 


Siiaft   enclosures;      use   of   alternate    -  for   enclosures; 
table  9-A   of  Building   Code;    discretion   of  Board   of 
ExaiTilners   to   approve   alternates 


.-EHTING 


Health  Service  Board;   chan^je  of  agenda  of  special  - 
vote  required  to  extend  present  policy  of  major  raedi- 
cal  covera;.^e 


Year  19ol 
Opinion  No 

1511 

1531 
1505 
I5i|7 


Jolden  Gate  Bridge   and  Highway  District;      right   of  raem- 
bers   to   audit   and  exaxidne   books 


.ai2<BERSKIP 


..ONEY 


Association  of  Bay  Area  Governments;  functions  and  pur- 
poses 

see  also 


Retirement;   Board  of  Supervisors  does  not  have  the 
autnority  to  direct  by  ordinance  how  any  contingency 
reserve  moneys  of  tne  Retirement  System  snail  be  used 

HOTOF.IST 

Uninsured;   taxicab  insurance  policy;  effect  on  wai- 
ver of  uninsured  -  provision 

..UNI  CI  PAL  COURT 

Reporters;      co.-npensation;    reconciliation  of  opinion 
no,7fJ  of  January   21,    1954  with  government   code   §§7^1-511 
and   74515 


15OIA 

1506B 
1506c 

1523 
1543 

1508A 


-M-  Year  1961 

Opinion  i,o 

Holiday   pay;      §151.3   re   holiday   pay  Tor  platform 

workers  1516 

MUSEUM 

Bequest;   control  of  Board  of  Supervisors  over  ex- 
penditure on  money  arising  from  bequest  for  the  M.H. 
be  Young  Meciorial  -  from  the  estate  of  Alfred  L.  Sal- 
inger 1525 


MAYOR  Year  1961 

Opinion  No 

APA?.:: -/^V^^^ 

Certificates  of  occupancy;    duties   of  Department  of  pub- 
lic  .lealtn  to   inspect   and   issue    certificates   of  occupan- 
cy 1535 

OSAKA-KOBE   CITY 

ZTcnoTarsnipj  education  of  resident  student  thereof; 
affiliation  between  city  and  county  of  San  r'rancisco 
and   -  1513 

ST.  ■■   BUILDINJ   COr-iPAiiY 

. .r.   Willie   .brown;      discrimination  in  housing;    duties   and 

power  of  I'iayor  re   sucn  problems  155^A 

^  -:PLUS  LAND 


Sale  or  lease;   wnether  negotiated  sale  or  lease  of 
-  of  city  may  be  made  with  nonprofit  corporation  sup- 
plying low  cost  housing  to  senior  citizens  witn  lower 
incomes  1527 


-N-  Year  I96I 

Opinion  No 

NAI-IES 

Bidders;   secrecy  in  prospective  bidders'  list  1508 

NEAL,  riLF.Br.RT  -} . 

Pronotion;   right  of  non-resident  employee  of  Board  of 
Education  to  promotive  position  in  Departxnent  of  Pub- 
lic V.'orks  1512 


-0- 


v.oLIGaTIO?» 

Association  of  Bay  Area  Governrtients 

see   also 

CCCUPAl-iCY 

Certificates;   duty  of  Department  of  Public  Health  to 
inspect  and  issue  certificates  of  occupancy  with  res- 
pect to  apartiiient  houses  constructed  prior  to  August 
17,  1923 


Year  1961 
Opinion  No 

l50bB 
1506C 


OCEAi^  T 


iS 


Tu^^>.-jn;   duty  of  Board  of  Supervisors  to  recovene  as 
Board  of  Equalization  to  review  application  of  taxpay- 
er upon  snowing  of  lack  of  due  process  of  law  in  initial 
proceedings 

see  also 


OFFSET 


Taxes;   transfer  of  Redevelopment  Agency  real  estate 
taxes 

OLD  ii^L  AID 

Discontinuance;  right  of  appeal  to  Board  of  Super- 
visors fro.ii  action  of  tae  Public  Welfare  Departiaent 
discontinuing  grant  of  old    age    security 

QPIl-ilON  NO   777 

Court  reporters;      coiapensation  of    ;    -   and   government 
code   H7i]-311   and   7^515 


.  arraers'    Market;      partnership   agreements   under 

Affiliation;      oetween   -   and   city  £nd    county  of   San 
Francisco;    education  of  student   resident   thereof 

..ERTIKiE 


1535 


George  F.  Allen;   statute  of  limitations  on  -  payments 
in  Fire  Department 


1509 
1509A 

1529 

1508A 
1538 

1518 

1528 


-F-  Year  1961 

Opinion  No 

PACIFIC  GAS  X  ELECTRIC  COHPaI'^Y 

l-.useura  buildings;   responsioility  for  cost  of  tempjr- 

ar^  transformers  supplying  electrical  current  to  build- 

int^s  1520 


-  APiCING 


Hall  of  Justice;   sale  of;  enforceability  of  coven- 
ants in  deed  15^1 

PARJK::.RSnIP 

i'amers'    iiarket;      -   agreexuents  under  Farmers'    Market 

ordinance  153'"^ 

PATENT 

Infringement;      installation   of   electronic    space    inven- 
torying  counting   system  at  Fifth  and  Mission  garage; 
-   infringement;    city's   liability  15^+9 

PATIL.ITS 

AXconolics;      voluntary  coiTiniitrr.ent;    county   jail  no  2; 

Adult  Guidance   Center;    intemperance  warrants  1517 

FAY 

Platfonn  exuployees;      holiday  -  for   e.iiployees  of  t  ne 

Municipal  Railway;    ^151.3    (Bertrand   Cooper)  iSlb 

.^YMENTS 


Overti:ue;   statute  of  limitations  on  -  in  Fire  Department; 
Battalion  Chief  George  F.  Allen  1528 

Sick  leave;   status  of  -  under  federal  social  security 

act  I52i|. 

License;   iiaposition  of  license  fee  on  itinerant  re- 
tail vendors,  sainple  room  vendors  and  transient  mer- 
cnants  under  existing  legislation  affecting  -  or  be  a- 
mendment  thereof  l5i|-t> 

■^TY 

Code  violations;   ti:rie  limitations  for  iiaposition  of 
fees  under  certain  sections  of  the  building  code,  elec- 
trical code  and  tne  plumbing  code  1536 


PENSION 


Court  reporters;   reconciliation  of  opinion  no  777 
and  government  code  sections  71+511  'c  7J+515  concerning 
compensation  and  -  of  reporters  1$0Qa 


-P-  Year  1961 

Opinion  No 

PENSION 

..ary  G-affey;   entitled  to  a  fluctuating  -  on  basis 

of  Atkinson  and  Avedano  judgments  155^ 

PSPyJT 

Angelo  Sangiacomo;   -  of  occupancy,  jurisdiction  of 

Board  of  Penait  Appeals  to  consider  second  denial  of  -      15^0 

Occupancy;   duty  of  Department  of  Public  Health  to  in- 
spect and  issue  certificates  of  occupancy  with  res- 
pect to  apartir.ent  houses  constructed  prior  to  August 
17,  1923  1535 

Taxicab;   power  of  Board  of  Supervisors  to  amend  muni- 
cipal code  to  authorize  conversion  of  jitney  -  to 
taxicab  perraits  1526 

PL^N  I 

Medical  insurance;   authority  of  Health  Service  Board 

to  contract  for  major  medical  insurance  coverage  15^1-1 

POLICEKE>I 

Uniforms;  may  city  reimburse  certain  -  for  damage  to 
or  destruction  of  uniforms  or  equipment  occasioned  in 
performing  their  duties  1533 

Widows  allowance;   widows  of  retired  -  who  were  retired 
under  tne  old  charter  as  confinced  by  ^167  of  the  new 
caarter  nsay  qualify  for  continuation  of  retire. lent  al- 
lowances under  3I60.I.5  of  the  charter  1510 

POLICY 

Insurance;  taxicab;  effect  of  waiver  of  uninsured  mo- 
torist provision  15^-1-3 

■ . 3i:iON£ 

Classification;  caarter  ^151. 3  and  rates  of  pa  y  there- 
under; relation  tnereof  to  power  of  the  Civil  Service 
Commission  to  classify,  reclassify  and  allocate  -  pur- 
suant to  51J4-I  1507 

Foreman  painter;   right  of  nonresident  employee  of 
Board  of  Education  to  promotive  position  in  Depart- 
ment of  Public  V/orks;  Herbert  G.  Neal  1512 

h50  assistant  chief;   creation  of  additional  employment 
in  the  class  of  H50  assistant  chief  to  act  as  adminis- 
trative assistant  to  the  chief,  or  by  other  procedure       1531+ 


-P-  Year  19t>l 

Opinion  No 

Ocean       .als;   duty  of  Board  of  Supervisors  to  re- 
convene as  board  of  Equalization  to  review  applica- 
tion of  taxpayer  upon  the  showing  of  lack  of  procedur- 
al due  process  of  law  in  initial  proceeding  15^9 

see  also  1509A 

Holdover;   wnetner  employee  appointed  to  promotive 
position  must  serve  a  probation  period  under  such  ap- 
pointment prior  to  layoff  in  order  to  enjoy  status  of 
holdover;  John  M.  Woods  1519 

Interrupted;  luethod  of  measuring  interrupted  involun- 
tarily l^Oij- 

PRuPERTIES 

Redevelopment  Agency;   cancellation  of  real  estate 

taxes  on  -  acquired  by  the  Agency  of  city  and  county 

of  San  Francisco  1529 

PUbLIC  HOUSING 

Approval;   whether  Board  of  Supervisors  .nay  approve 
in  advance  acquisition  of  property  by  Housing  Author- 
ity for  low-rent  public  housing  without  specific  infor- 
mation as  to  size,  location,  etc  l5Ml 


POLICE  COM.aSSION  Year  19bl 

Opinion  No 

P£R1-1ITS 

Conversion;   taxicabs,  power  of  Board  of  Supervisors 
to  ainend  raunicipa  1  code  to  authorize  conversion  of  jit- 
ney permits  to  taxicab  penaits  1526 

SUSPENSIO:-i 

Restoration  of  rights;   power  of  Police  Commission  to 
restore  rights,  privileges  and  benefits  including  sal- 
ary' lost  during  -  and  leave  witnout  pB  y  1521 


POLICE  DEPARTMENT  Year  1961 

Opinion  No 

..   CE 
Taxicab;      effect   of  waiver  of  uninsured  motorist 
provision  I5i|3 

IS 

Allowances;   -  of  retired  policemen,  wno w ere  retired 
under  tie  old  cnarter  (as  confirmed  by  ilo?  of  the  new 
cnarter)  may  qualify  for  continuation  of  retirement 
allowances  under  '^  163.1. 5  of  the  charter  1510 


PUBLIC  HEALTH  DEPARTiffiNT  Year  1961 

Opinion  No 

cl::tific^?£S 

Occupancy;   duty  of  Departinent  to  inspect  and  issue 
-  of  occupancy  with  respect  to  apartment  houses  con- 
structed prior  to  iiugust  17»  1923  1535 

SYPHILIS 

Tests;   preparation  of  regulation  for  compulsory  re- 
porting of  positive  laboratory  tests  for  -  1537 


FJBIilC   WELFAFi;   DEPARTMKIT  Year  1961 

Opinion  No 
OLD  A'JE  AID 


u 


iscontinuance;      right  of  appeal  to  Board   of  Super- 
visors  from  action   of   the  Welfare   Department   discon- 
tinuing £rant   of   old   age    security  l55ij- 


PUBLIC  WORKS  DEPARTMENT 


.'.aterials;   use  of  -  for  snaft  enclosures;  table  9-A 
of  Building  Code;  discretion  of  Board  of  Examiners  to 
approve- 


BIDS 


F-.ES 


Secrecy;   prospective  bidders'  list 


Code  violations;  time  lindtations  for  imposition  of 
-  under  certain  sections  of  the  Building  Code,  Els  c- 
trical  Code  and  the  Plumbing  Code 


l:j  cAxoIii  R/.:;Cr: 


classrooms;   construction  of  classrooms  at  -  for  Boys; 
applicability  of  Field  Act  thereto 


IiC:i-RESIDENCI 


FroruotTon;   right  of  non-resident  employee  of  Board  of 
Education  to  promotive  position  in  Department  of  Pub- 
lic Viorits;  Herbert  G.  Weal 

P2RI-JT 

Denial;      jurisdiction   of  Board   of  Permit  Appeals   to   con- 
sider  second   denial   of   - 

SJATE   HOUSING  ACT 

Revision;      proposed;    effect   on  municipality 

TRAI-'I''IC   CONTROL   COMllIT'IEE 

Reco:?unendations;      control  and   responsibility  of  matters 
pertaining  to   traffic   control  devices 


Year  1961 
Opinion  No 

1505 
1508 

153b 
1552 

1512 

15I4.0 
1506A 

1514-iii 


o:f  c 


-Q-  Year  1961 

Opinion  No 

CUITCLAI^i 

Streets;   fee  and  easeraent  rights  of  city;  required  pro- 
cedure under  law  to  -  street  area  to  abutting  owner 
upon  concluding  a  vacation  proceeding  1S01\A 


-R- 


Year  1961 
Opinion  11  o 


RECIPIENT 

i.rs.    Pauline   Correll;      right   of   appesG.   to  Board   of 
Supervisors   froiaactiom  of  the   Puolic  Vjelfare   Depart- 
ment  discontinuing  grant  of   old   a^e   aid 

PECOMy.£NDATIONS 

traffic  rtdvisory   Cornniittee;      proposed   aznendments   to 
Municipal  Code 

RECORDS 

Bridge  and  Highway  District;   right  of  member  counties 
to  audit  and  examine  -  of  district 

RED   ROCa   hill 


xiuartwents;      design  of   in  Diaiaond   Heights;    architect 
memoer  of  Art  Comiiission  may   enter  co-fipetition 

FEGTJLAI^,  ... 

Control  of  syphilis;   preparation  of  -  for  compul- 
sory reporting  of  positive  laboratory   tests  for  syphil- 
is 

R£iiiiiD  I  LIT  AT  I  ON 

f-.lcohollcs;   voluntary  commitment;  Adult  liuidance  Cen- 
ter; county  jail  no  2 

REIMBURSEMENT 

Da-fia^ed  uniforms;   may  city  reimburse  certain  eitiploy- 
ees  for  daj.ages  to  or  destruction  of  unifonns  or  equip- 
ment occasioned  in  performing  tneir  duties 

REMEDIES 

i^diiinistrative;      constitutionality  of  §§203. b   and   601 
of  the  housing  Code;    lack  of  -   as  t o  variance   and   alter- 
natives 

REPORT 

Actuarial;  cnarter  §172.1.3  (Health  Service  tioard)  ; 
necessity  for  Board  to  secure  actuarial  -  ;  source  of 
sucn  report 

Industrial  accident;   new  form;  effect  on  legal  actions 
against  city 

REPORTERS 

Court;      opinion  no.    777   and  Goveriixflent   Code   §§7i|-5ll  and 


7q.5l5   re   compensation  of  - 


I55i^ 

1514.1A 
I5OIA 
1515 

1537 
1517 

1533 

1539 

I506ii 


retirement;  board  does  not  have  the  authority  to  direct 
by  ordinance  how  any  continj^ency  -  moneys  of  the  retire- 
ment  system  shall  be   used 


1523 


.:  rp,? 


-R-  Year  19bl 

Opinion  No 

RESIDE1^.CE 

Board  of  Education;  application  for  appointment  to 
non-certificated  position  in  school  department  1502 

Outside;   authority  of  Retirement  Board  to  enact  rules 
and  regulations  respecting;  applications  to  reside  out- 
side San  trajncisco;  rehearing;  new  applications  and  con- 
ditions under  whicn  sajae  will  be  heard  and  considered        1532 

RESOLUTION  NO  790-b3 

Low  rent  apartments;   validity  of  adoption  of  -  ap- 
provinjj  site  in  Alice  Jriffith  Garden  Homes  housing 
project  for  construction  of  additional  low  rent  apart- 
ments 1503 

RESOLUTION  NO  17773 

Gsaka-San  Francisco  affiliation;  education  of  student 

resident  tnereof;  use  of  annual  appropriation  1516 

RI^STRICTIO.jS 

Sale;  Hall  of  Justice;  enforceability  of  covenants  in 

deed  l55l 

RETAIL  FURRIERS  ASSOCIATION 

Vendors;   imposition  of  license  fee  on  itinerant  vendors; 
sample  room  vendors  and  transient  merchants  under  exis- 
ting legislation  affecting  peddlers  or  by  amendment 
thereof  l5i;6 

F-ETIP-K-iENT 

Pension;   Mary  Jaf fe^ ;  entitled  to  a  fluctuating  pension 

on  basis  of  Atkinson  and  Avedano  judgments  155^ 

Teacners;   Health  Service  System  benefits  of  resigned 

teachers;  effect  of  withdrawal  of  f"unds  from  retirement 

system  153^ 

REVEliUE 


Vending  mac. lines;   power  of  c  it^  to  license  machines  for 
regulation  and  for  -  151I 

rEVE:m£  Aim  TAXAT 1 0".    CODE 

Section  L|-9cS6;  re  cancellation  of  taxes  on  properties 
of  Redevelopment  Agency  of  the  city  and  county  of  San 
Francisco  1529 

^VISION 

STate  Housing  Act;      effect   on  municipality  l50t>A 


Cil 


.J  -L_.;j. ;  10 . 


..'JOi.     jai;o  _ 


-R- 


Year  I96I 


Opinion  Ho 


rrlTS 


'Fee  and  easement;  may  city  obtain  from  abutcing  own- 
er compensation  for  benefits  viien  it  vacates  easeiaent 
Lo   property   owner 


HJLJL   2o,    Cx7^L    6LI  /I CI 
Holdover; 


N 


waetnei  v,...,^..^ee  appointed  to  promotive 
position  must  have  served  a  probation  under  such  ap- 
pointment prior  to  layoff  in  order  to  enjoy  a  status 
of  noldover 


iSOia 


1519 


RULES 


ONS 
ent; 


i.'^.\.  -.w.  ^.^.^ent;  creation  of  additional  employment  in 
the  class  of  eSO  Assistant  chief  to  act  as  administra- 
tive assistant  to  the  chief,  or  by  other  procedure 


lS3k 


LLS,    POLICE  DET^RTru^T 

Section  3.05   and  5.159; 
out  pay 


re    suspension   and   leaves  with- 


1521 


RECREATiUi^  i.i.i;  i-iiRK   COmHSSION  Year  19bl 

Opinion  No 

CALIPORiMA  kChPEi-Il  OF    SCIENCES 

Concessions;      refresmaent   stands  in  courtyard   of  build- 
ings being   used   by  tne    -   in  Golden  Gate   Park  or  with- 
in  them  I523A 


REDEVELOPI-iENT  AGENCY  Year  1961 

Opinion  No 

COKPITI-lL  ■ 

xTrcoTtectural;   architect  member  of  Art  Commission  may 

enter  -  sponsored  by  Agency  for  design  of  apartments 

in  Diamond  Heights  1515 

DIiu-C:?D  l-^ivJ..TS 

i\ar;cet  value;  date  of  determination  of  MarKet  value  of 
land  owned  by  tae  city  in  tae  -  project  and  sold  to  tae 
Redevelopment   >^ency  15^1-5 

see   also  15^*3 


TxOCES 


Cancellation;      real  estate    taxes   on  properties   acquir- 
ed  by   tne   Redevelopment  Agency  1529 


RETIREMENT  BOARD  Year  1961 

Opinion  iio 

i^.ary  Gaffey;   widow  of  Cxiief  Qafi'ey  entitled  to  a 

fluctuating  pension  on  basis  of  Atkinson  and  ^^ivedano 

judgments  155'^ 


» 


RETIRE^ENT   SYSTEI'l 


COURT  -ERS 

Vu  ...'cnsation;      opinion  no. 
:;;  751^11   and  74515  re 

RESERVE 


777  and  government  code 


i-ioney;   tne  Board  of  Supervisors  does  not  have  tue 
authority  to  direct  by  ordinance  how  any  contingency 

-  money  of  the  Retirement  System  shall  be  used 

Rules  and  regulations  re;   authorlt;^'  of  Retirement 
roard  to  enact  rules  and  regulations  respecting  appli- 
cations to  reside  outside  San  Francisco;  reiiearing; 
new  applications  and  conditions  under  waicn  same  will 
be  heard  and  considered 

rSACHERS 

Resigned;      Healtn  Service   System  benefits   of  resigned 

-  ;    effect   of  withdrawal  of  funds  froifi  Retireiaent   Sys- 
tem 


Year  1961 
Opinion  No 

1506a 
1523 


1532 


1530 


•jilDOWS 


'Allowance;      -   of  retired   policemen  who  were   retired 
under  the   old   ciiarter  as   confirmed   by   il67   of  the   new 
charter  may   qualify  for   continuation  of  retirement 
allowances   under  0168.1.5  of  the   charter 


1510 


-s- 


£/•.:- STY 


/..Iternates;   use  of  alternate  materials  for  shaft 
enclosures;  table  9-A  of  tsuilding  Code;  discretion 
of  Board  of  Examiners  to  approve  alternates 

Fire  doors;   power  jf  Board  of  Examiners   respecting 
time  safety  factor  on  class  "B"  doors 


Year  19bl 
Opinion  No 

1505 
150b 


SALARY 


SALE 


"Court  reporters;   reconciliation  of  opinion  no. 777  and 
government  code  ii 7^511  and  7^4-515  concerning  -  I^OSa 

Hall  of  Justice;   enforceability  of  covenants  in  deed       1551 

see  also  1555 

Negotiated;      sale   or   lease   of    cit;/   owned    surplus  proper- 
ty;   whetaer  negotiated   -   or  lease   may  be   made   with  non- 
profit   corporation   supplying   low   cost   housing   to    senior 
citizens  witn  low   incoi.ies  1527 

'equest ;  control  of  Board  of  Supervisors  over  expen- 
ditures of  money  arising  from  bequest  for  the  M.H.  De 
Young  Memorial  Museum  from   txie   estate   of   -  1525 

oAIi    FRAliCISCQ   HOUSING   AUTx^IORITY 

Resolution  no.    790-60;      validity  of   adoption  of  approv- 

xn^    site    in  Alice  Griffitn  Garden  Home   Housing  project 
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OPINION  NO.  1501 
January  3,  1961 


SUBJECT:  JURISDICTION  OF  ART  COMMISSION  UNDER  SECTION  46 
OF  CHARTER  WITH  RESPECT  TO  SIGNS  EXTENDING  OVER 
SIDEWALKS 

Gentlemen: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"At  Monday's  meeting  of  the  Art  Commission 
there  was  a  discussion  concerning  the  placing 
of  electric  and  painted  signs  (other  than 
marquees)  on  structures,  said  signs  extending 
over  city  property  (sidewalks). 

"It  seems  to  me  that  years  ago  you  or 
your  predecessor  rendered  either  a  verbal  or 
written  opinion  to  the  effect  that  signs  of 
this  type  would  not  come  under  the  classifica- 
tion of  'structures'  and  therefore  not  under 
the  jurisdiction  of  the  Art  Commission  accord- 
ing to  Section  46  of  the  Charter. 

"The  Commission  would  be  most  grateful 
if  you  would  review  this  matter  and  advise  us 
accordingly. " 

OPINION 

Section  46  of  the  Charter  of  the  City  and  County  of 
San  Francisco  defines  the  powers  and  duties  of  the  Art  Commission 
as  follows: 

"No  work  of  art  shall  be  contracted  for 
or  placed  or  erected  on  property  of  the  city 
and  county  or  become  the  property  of  the  city 
and  county  by  purchase,  gift  or  otherwise, 
except  for  any  museum  or  art  gallery,  unless 
such  work  of  art,  or  a  design  or  model  of  the 
same  as  required  by  the  commission,  together 
with  the  proposed  location  of  such  work  of  art, 
shall  first  have  been  submitted  to  and  approved 
by  the  commission.  The  term  'work  of  art  as 
used  in  this  charter  shall  comprise  paintings, 
mural  decorations,  stained  glass,  statutes,  bas 
reliefs  or  other  sculptures;  monuments,  fountains, 
arches  or  other  structures  of  a  permanent  or 
temporary  character  intended  for  ornament  or  com- 
memoration. No  existing  work  of  art  in  the 
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possession  of  the  city  and  county  shall  be  removed, 
relocated  or  altered  in  any  way  without  the 
approval  of  the  commission,  except  as  otherwise 
provided  herein.   The  commission  shall  have  sim- 
ilar powers  with  respect  to  the  design  of  build- 
ings, bridges,  viaducts,  elevated  ways,  approaches, 
gates,  fences,  lamps  or  other  structures  erected 
or  to  be  erected  upon  land  belonging  to  the  city 
and  county,  and  conceniing  arches,  bridges, 
structures  and  approaches  which  are  the  property 
of  any  corporation  or  private  individual  and 
which  shall  extend  over  or  upon  any  street, 
avenue,  highway,  park  or  public  place  belonging 
to  the  city  and  county.    Said  commission  shall 
so  act  and  its  approval  shall  be  required  for 
every  such  structure  which  shall  hereafter  be 
erected  or  contracted  for,  and  may  advise  in 
respect  to  lines,  grades  and  platting  of  public 
ways  and  grounds.  (Emphasis  added.) 

The  term  "structure"  is  not  defined  in  Section  46.  How- 
ever, it  is  clear  that  it  is  used  in  its  ordinary  meaning  of  some- 
thing which  is  constructed  or  built.  (See  Webster's  New  Inter- 
national Dictionary,  Second  Edition.)   Therefore,  any  sign  composed 
of  wood,  metal  or  other  material  would  be  a  "structure"  within  the 
meaning  of  Section  46. 

It  must  be  noted  that  Section  46,  as  it  relates  to  the 
problem  involved  here,  limits  the  authority  of  the  Art  Commission 
to  structures  which  extend  over  or  upon  any  street,  avenue,  and 
the  like  "belonging  to  the  city  and  county."  As  I  have  heretofore 
pointed  out  (Opinions  Nos.  43  and  178),  not  all  sidewalks  are 
owned  by  the  City  and  County  of  San  Francisco.   While  it  is  true 
that  in  many  instances  the  sidewalk  area  is  owned  by  the  City  and 
County,  there  are  many  instances  in  which  the  sidewalk  area  is 
owned  by  the  adjoining  property  owner  subject  to  an  easement  in 
favor  of  the  City  and  County. 

Streets  in  San  Francisco,  which  include  the  sidewalk 
areas,  generally  fall  into  three  classes:   (1)  those  dedicated  and 
improved  by  subdividers  and  to  which  the  public  has  been  given  an 
easement  of  passage;   (2)  those  conveyed  to  the  city  and  county  in 
fee  by  private  persons  for  street  purposes;  and   (3)  those  desig- 
nated by  early  ordinances  of  the  City  and  County  of  San  Francisco 
out  of  the  Pueblo  Lands  which  the  City  and  County  of  San  Francisco 
succeeded  to  in  fee  as  the  successor  to  the  old  Mexican  Pueblo 
and  the  title  to  which  was  confirmed  by  an  Act  of  Congress.  Under 
the  terms  of  Section  46  of  the  Charter,  the  jurisdiction  of  the 
Art  Commission  with  respect  to  painted  and  electric  signs  is 
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limited  to  those  situations  where  the  sign  involved  extends  over 
sidewalk  areas  owned  in  fee  by  the  City  and  County. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Art  Commission 

100  Larkin  Street 

San  Francisco  2,  California 

Attention:  Mr.  Joseph  H.  Dyer,  Jr, 
Secretary 


DJG/BJW 
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January  6,  1961 


Hon.  Charles  A.  Ertola 

President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Dear  Dr.  Ertola: 

At  the  meeting  of  the  Board  of  Supervisors  held 
on  December  19,  1960,  you  were  advised  that  there  was  no 
specific  statutory  provision  granting  the  member  counties 
the  right  of  audit  and  examination  of  the  books  and  records 
of  the  Golden  Gate  Bridge  and  Highway  District.   Opinion 
was  reserved  at  that  time  as  to  whether  such  right  existed 
under  general  provisions  of  law  and  that  question  is  the 
subject  of  this  letter. 

The  Golden  Gate  Bridge  and  Highway  District  was 
created  by  the  six  counties  comprising  the  district.  The 
preliminary  expenses  of  the  district  were  paid  by  funds 
resulting  from  tax  levies  on  the  counties,  amounting  in  the 
case  of  the  City  and  County  of  San  Francisco  to  the  sum  of 
$410,647.06.  The  six  counties  are  the  guarantors  of  the 
outstanding  bonded  obligation  of  the  district  and  have  a 
potential  tax  liability  for  this  indebtedness.   (See  Sees. 
27169,  27200-27206,  27304-27305,  Streets  and  Highways  Code.) 

The  counties  also  have  a  direct  interest  in  the 
disposition  of  the  surplus  revenues  of  the  district.   (See 
Sec.  27165,  Streets  and  Highways  Code,  authorizing  the  dis- 
position of  surplus  revenues  to  the  counties,  and  Sec.  27154, 
authorizing  the  use  of  surplus  funds  to  reduce  the  outstanding 
bonded  indebtedness  of  the  district.) 
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In  view  of  this  direct  and  substantial  financial 
interest  in  the  district  and  its  revenues,  the  counties  have 
a  right,  analagous  to  the  right  of  a  stockholder  of  a  private 
corporation,  to  determine  that  the  revenues  and  funds  of  the 
district  are  being  apportioned  and  expended  in  a  manner  that 
is  protective  of  and  in  furtherance  of  this  interest.   (See: 
Mushet  V.  Department  of  Public  Service  of  Los  Angeles.  35  Cal, 
AppTTaO.) 

The  case  of  People  ex  rel.  Bagshaw  v.  Thompson, 
55  Cal.  App.  2d  147,  specifically  commented  on  the  question 
herein  involved.  In  that  case  the  court  considered  the  ques- 
tion of  whether  the  offices  of  Bridge  Director  and  County 
Supervisor  were  incompatible  and  in  determining  that  the 
offices  were  incompatible,  the  court  pointed  out  as  follows, 
page  151: 

"In  the  present  case  the  court,  as  stated, 
found  the  two  positions  to  be  incompatible.   It 
is  not  necessary  to  go  further  than  to  quote  the 
following  passage  from  the  'Memorandum  of  Decision 
and  Order  for  Findings'  herein  (Estate  of  Yorba, 
176  Cal.  166  [167  P.  854];  Union  Sugar  Co.  v.  Hollister 
Estate  Co.,  3  Cal.  2d  740  [47  P.  2d  273]),  relating 
solely  to  the  subject  of  taxation,  to  affirm  such 
finding:   'In  raising  taxes  for  the  district  the 
directors  fix  a  rate  which  is  certified  to  the  Board 
of  Supervisors  of  each  county  uniting  and  which  the 
supervisors  levy  upon  the  property  in  the  county,  the 
tax  being  collected  by  the  tax  officials  of  the  county. 

•"Subdivision  6  of  Section  10  of  the  Act  of  1923 
empowers  the  directors  to  fix  and  collect  tolls, 
charges,  rentals,  and  other  rates  of  income  for  the 
purpose  of  meeting  the  obligations  of  the  district  and 
repaying  the  same  and  disposing  of  the  surplus  to  the 
various  counties  within  the  district.  Subdivision  (e) 
of  Section  21  provides  that  "such  surplus  shall  be 
divided  by  the  Board  of  Directors  and  apportioned  to 

each  county  or  city  and  county  within  the  district 
in  the  proportion  which  the  assessed  value  of  property 
within  such  county,  city  and  county,  or  part  of  county 
within  the  district  bears  to  the  total  assessed  value 
of  property  within  the  district," 
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'"Conversely,  any  county  in  the  district  may 
demand  its  share  of  a  surplus  of  district  funds. 
^Jhile  the  power  to  make  an  audit  is  not  expressly 
given  to  the  respective  counties  forming  the  dis- 
trict, the  right  to  its  share  of  any  surplus  implies 
the  right  in  a  county  to  ascertain  and  determine  the 
existence  of  such  surplus.   It  is  needless  to  say 
that  the  duty  of  protecting  and  enforcing  this  right 
rests  upon  the  governing  body  of  the  county,  the 
Board  of  Supervisors.'" 

(Note:   Subdivision  (e)  of  Section  21  of  the  Bridge 
and  Highway  District  Act  of  1923,  quoted  in  part  by  the  court, 
was  codified  in  1943  as  Section  27306  of  the  Streets  and  High- 
ways Code  and  was  thereafter  repealed  by  the  Legislature  in 
1951.   Subdivision  6  of  Section  10  of  the  Act  referred  to  by 
the  court  was  codified  as  Section  27165  of  the  Streets  and 
Highways  Code  in  1943.  This  section  is  still  in  effect.) 

You  are  therefore  advised  that  the  City  and  County  of 
San  Francisco  as  a  member  county  of  the  Golden  Gate  Bridge  and 
Highway  District  has  a  legal  right  to  examine  and  audit  the 
books,  records  and  accounts  of  the  district. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 
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Mr.  Norbert  L.  Falvey 

District  Supervisor 

Department  of  Alcoholic  Beverage  Control 

130  V/orld  Trade  Center 

San  Francisco  llj  California 

Re:   Dant  Investment  Co.  dba  Clay- Jones  Apts. 
1230  Jones  Street,  San  Francisco 

Dear  Mr.  Falvey: 

I  have  studied  the  matters  contained  in  your  recent 
letter  to  me  concerning  the  above  subject,  wherein  you  ask 
that  I  state  for  your  guidance  my  views  concerning  the  applica- 
tion of  the  Dant  Investment  Company,  dba  Clay-Jones  Apartments 
for  On-sale  General  and  Off-sale  General  licenses  for  the  noted 
apartment  building.  You  indicate  that  said  company  contemplates 
leasing  the  apartments  in  that  building  on  an  annual  basis  to 
industrial  firms  for  the  use  of  their  executives  and  employees  who 
have  to  come  to  San  Francisco  on  business,  the  apparent  ex- 
perience of  such  firms  being  that  their  people  are  sometimes 
unable  to  make  hotel  reservations  in  first-class  hotels  for  the 
periods  of  their  presence  in  this  city.    It  appears  that  the 
willingness  of  such  firms  to  lease  accommodations  in  the  Clay- 
Jones  Apartments  is  conditioned  upon  the  ability  of  the  apartment 
house  owner  (Dant  Investment  Company)  to  accommodate  the  firm's 
representatives  "with  restaurant  service  and  an  opportunity  to 
have  cocktails  without  the  necessity  of  waiting  in  line  and  the 
other  attendant  inconveniences  frequently  faced  by  visitors." 

In  essence,  you  ask  for  an  expression  of  my  thoughts 
regarding  the  legal  propriety  of  having  such  alcoholic  beverage 
services  available  in  the  Clay-Jones  Apartment  Building,  taking 
into  account  the  various  "use"  provisions  and  restrictions  of 
our  City  Planning  Code  as  the  same  provides  for  the  zoning  of 
San  Francisco  in  a  comprehensive  scheme  controlling  the  various 
residential,  commercial  and  industrial  uses  to  which  privately- 
owned  properties  in  the  City  may  be  put. 

I  am  pleased  to  cooperate  with  you  and  your  department 
by  expressing  my  views  on  these  matters,  and  I  trust  that  they 
may  be  of  assistance  in  resolving  the  issues  with  which  you  are 
confronted. 
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Please  be  informed  that  a  copy  of  this  communication 
has  been  forwarded  to  the  office  of  the  Chief  of  Police  and  to 
the  Department  of  City  Planning. 

Initially,  we  must  note  that  the  enactment  of  a  zon- 
ing ordinance  in  all  of  its  phases  constitutes  the  exercise  of 
a  governmental  function,  and  is  wholly  legislative  in  character. 
The  determination  of  the  terms  and  provisions  of  such  an  ordi- 
nance are  solely  and  entirely  within  the  discretion  of  the 
municipal  legislative  body,  herein  the  Board  of  Supervisors. 
(Lockard  v.  Los  Angeles,  33  C.  2d  453;   B  McQuillin  on  Municipal 
Corporations,  3rd  Edition  Revised  119-120.) 

Zoning  ordinances  may  be  permissive  in  form  or  they 
may  be  prohibitive  in  form,  or  they  may  utilize  both  forms. 
(8  McQuillin  on  Municipal  Corporations  268-269.)   It  is  evident 
from  the  composition  of  the  San  Francisco  City  Planning  Code 
that  our  comprehensive  zoning  ordinance  is  of  this  latter  type, 
i.e.,  it  combines  the  permissive  or  inclusive  provisions  with 
the  prohibitive  or  exclusive. 

Certain  provisions  of  our  local  code  must  also  be 
preliminarily  noted  in  order  to  achieve  a  legal  solution  of 
your  problem.   Our  code,  aside  from  setting  forth  the  zoning 
detail  in  the  comprehensive  plan,  also  covers  comprehensively 
the  various  categories  of  uses  v/hich  determine  with  particularity 
the  purposes  to  which  properties  may  be  devoted  within  the 
various  zones  and  which  constitute  a  coordination  and  inter- 
mixing of  uses  within  the  framework  of  the  several  zones.   In 
this  respect  our  local  legislative  body  has  made  detailed 
definition  of  the  zones  and  also  has  made  detailed  definition 
of  the  uses  or  activities,  both  separate  and  intermixed,  which 
may  be  pursued  in  the  structures  located  in  such  zones. 

Broadly,  the  "zones"  are  residential,  cominercial  and 
industrial.   Within  that  zoning  system  the  legislative  body 
has  by  way  of  more  particularly  defining  the  purposes  to  v;hich 
the  properties  in  the  zones  may  be  put,  classified  permitted 
"uses"  as  follows: 

Principal,  Accessory,  Transitional,  Temporary  and 
Conditional.   Regarding  principal  uses  (City  Planning  Code 
Section  112)  and  Accessory  Uses  (Section  113)^  the  legisla- 
tive body  has  provided  that  they  "shall"  be  allowed  in  the 
structures  located  in  the  various  zones.   By  definition 
contained  in  Section  102  of  the  Code,  the  word  "shall"  is 
mandatory.   That  is,  when  it  is  stated  in  the  code  that  a 
use  "shall"  be  allowed,  such  use  privilege  is  required  to  be 
afforded  the  property  owner,  and  no  department  of  the  City 
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Is  privileged  to  exercise  control  in  any  degree  over  the 
matter  of  whether  such  principal  or  accessory  use  is  to  be 
permitted  on  the  concerned  property.   The  legislative  fiat 
has  placed  the  matter  at  rest  with  its  mandatory  direction 
that  the  property  owner  cannot  be  denied  the  privilege  of 
such  "principal"  or  "accessory"  use.   The  same  principles 
apply  to  the  "transitional"  use.   (See  Section  118.) 

Unlike  the  principal,  accessory  and  transitional 
uses,  the  legislative  body  has  provided  with  regard  to 
"temporary"  uses  (Section  119 )  and  "conditional"  uses 
(Sections  201.2,  202.2,  203.2.  204.2,  205.2,  207.2,  208.2, 
209.2,  210.2,  211.2  and  212.3)  that  the  power  of  determining 
v/hether  such  a  temporary  or  conditional  use  shall  be  allowed 
resides  with  the  Department  of  City  Planning,  and  these  latter 
uses  are  privileged  only  after  the  consent  of  said  department. 
Hence,  the  temporary  and  conditional  uses  to  which  property 
may  be  put  exist  only  as  matters  of  grace;  but  the  principal, 
accessory  and  transitional  uses  to  which  property  may  be  put 
exist  in  favor  of  the  property  owner  as  a  matter  of  right. 

With  specific  regard  to  the  Clay- Jones  Apartments, 
the  applicable  zoning  map  which  is  incorporated  into  the  City 
Planning  Code  indicates  that  the  structure  is  located  in  an 
R-5  District  which  is  defined  in  Section  104  of  the  Code  as 
a  High  Density  Multiple  Residential  District.  Basically, 
such  structure  implies  a  "multiple  dwelling,  where  more  than 
three  (3)  stories  are  occupied  as  living  quarters."   (Sec- 
tion 205.1.) 

Your  letter  to  me  indicates  the  factors  of  possible 
application  of  the  accessory  use  provisions  of  Sections  113 
and  115  and  the  conditional  use  provisions  of  Section  204.2, 
You  have  indicated  that  the  local  Chief  of  Police  has  pro- 
tested the  granting  of  the  concerned  licenses  upon  a  contention 
that  they  could  only  be  allowed  to  Dant  Investment  Company, 
under  the  Planning  Code,  as  a  conditional  use  (with  the  neces- 
sary concomitant  for  approval  by  the  Planning  Commission)  upon 
the  position,  based  upon  a  correlated  consideration  of  Section 
206  (Uses  Permitted  R-5  Districts),  Section  205.1  (Uses 
Permitted  R-4  Districts),  that  the  following  language  of  204.2(c) 
would  be  applicable: 

"(c)  Hotels,  having  not  more  than  one 
(1)  Identifying  sign,  where  the  use  does 
not  include  any  bar,  night  club,  or  banquet 
room  or  a  restaurant  other  than  a  dining 
room  with  no  direct  street  entrance  and 
designed  for  the  use  of  the  occupants  of 
the  building; " 
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I  am  unable  to  see  any  relationship  between  the 
foregoing  sub-paragraph  of  Section  204.2  and  the  zone  and 
use  situation  which  prevails  v/lth  regard  to  the  Clay-Jones 
Apartments.   This  Is  said  for  the  reason  that  Section 
204.2(c)  relates  to  "hotels"  and  not  to  the  other  types  of 
multiple  dwelling  of  which  the  Clay-Jones  Apartments  Is  one. 
Section  102.16  defines  a  "hotel"  as  a  "building  containing 
six  (6)  or  more  bedrooms  v/here  overnight  lodging,  without 
Individual  cooking  facilities,  is  offered  to  the  public  for 
compensation,  primarily  for  the  accommodation  of  transient 
guests  .  .  .  ."   The  Clay- Jones  Apartments,  it  is  clear, 
cannot  be  considered  to  be  a  hotel,  as  so  defined. 

p-urther.  Section  102.9  defines  a  "multiple  dwelling" 
as  a  building  containing  three  or  more  dwelling  units,  "but 
not  Including  --  hotel,  --  as  defined  herein."   It  is  my 
view  that  Section  204.2(c)  has  no  possible  application  to 
the  problem  presented  you  regarding  the  Clay- Jones  Apartments. 

It  is  also  evident  that  neither  the  transitional 
use  nor  the  temporary  use  provisions  of  the  code  are  involved 
herein.   This  leaves  only  the  question  to  be  determined  as 
to  whether  the  sale  of  alcoholic  beverages  may  be  permitted 
in  this  multiple  dwelling  residential  property  as  an  "accessory' 
use. 

Section  113  defines  accessory  uses  as  follov/s: 

"Accessory  Uses,  General.   Subject  to 
the  limitations  set  forth  in  this  Code,  a 
related  minor  use  which  is  either  (a)  neces- 
sary to  the  operation  or  enjoyment  of  a 
lawful  principal  use,  transitional  use  or 
conditional  use,  or  (b)  appropriate,  inci- 
dental and  subordinate  to  any  such  use,  shall 
be  permitted  as  an  accessory  use  v;hen  located 
on  the  same  lot.   No  use  shall  be  permitted 
as  an  accessory  use  which  is  not  qualified  as 
hereinabove  set  forth,  or  which  involves  an 
Increase  in  the  number  of  dwelling  units  in 
any  structure  or  premises  beyond  that  which 
is  permitted  in  that  district,  or  which 
constitutes  in  effect  a  conversion  of  a 
principal  use  to  one  not  permitted  in  that 
district."    [Emphasis  Added.] 

Since  the  Clay-Jones  Apartments  constitute  a  multiple 
dwelling,  the  following  provisions  of  Section  II5  are  Important 
herein: 
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"Accessory  Uses,  Other  Buildings  In 
R  Districts.   No  use  shall  be  permitted 
as  accessory  use  to  a  multiple  dwelling, 
boarding  house,  hotel,  club,  lodge,  insti- 
tutional or  recreational  building  in  any  R 
district,  which  Involves  or  requires  or  is 
accompanied  by  any  of  the  following: 

"(a)  The  conduct  of  any  business  or 
commercial  use,  except  a  dining  i^oom, 
newsstand  or  such  other  personal  service 
facilities  as  are  qualified  under  Section 
113  and  are  intended  primarily  for  the 
convenience  of  the  occupants  of  such 
building; 

"(b)  The  conduct  of  any  business  or 
commercial  use  in  a  portion  of  such 
building  which  is  accessible  to  the 
general  public  other  than  from  within 
the  building; 

"(c)  The  use  of  exterior  show  windows, 
displays  or  advertising  of  any  kind,  except 
an  identifying  sign  as  regulated  in  Sections 
143  and  147."   [Emphasis  Added.] 

Regarding  the  broad  import  of  the  accessory  uses 
provided  for  in  our  code.  Section  113,  as  noted  above,  in- 
dicates that  they  may  be  of  two  classes  with  relation  to  the 
principal  use  authorized  in  the  zoning  scheme.   The  first 
such  accessory  use  which  must  be  allov/ed  to  accompany  the 
principal  use  is  one  which  is  "necessary"  to  the  operation 
or  enjoyment  of  a  principal,  transitional,  or  conditional 
use.   The  second  accessory  use  which  must  be  permitted  is 
one  which  is  "appropriate,  incidental  and  subordinate"  to 
any  such  principal,  transitional  or  conditional  use.   As 
to  each  such  situation  a  use,  to  be  accessory,  must  be 
"related,"  "minor"  and  "located  on  the  same  lot"  with  the 
property  to  which  said  use  may  be  deemed  to  be  accessory. 
It  would  seem  clear  that  On-sale  and  Off-sale  alcoholic 
beverage  licenses  would  not  be  "necessary"  to  the  operation 
or  enjoyment  of  the  concerned  property.   However,  so  long 
as  located  on  the  same  lot,  and  so  long  as  the  purveyance 
of  alcoholic  beverages  be  "related"  and  "minor,"  an  accessory 
use  privilege  would  exist  in  such  respect  if  such  purveyance 
is  appropriate,  incidental  and  subordinate  to  the  multiple 
dwelling  purpose  which  is  the  principal  or  primary  use  to 
which  the  property  is  to  be  put. 
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In  this  respect  the  provisions  of  Section  115 
quoted  above  are  enlightening  to  a  high  degree.   Said 
section  provides  basically  that  no  use  shall  be  permitted 
as  an  accessory  use  to  a  multiple  dwelling  if  such  use 
involves  the  conduct  of  any  business  or  commercial  use. 
However,  said  paragraph  specifically  excepts  "a  dining 
room,  newsstand  or  such  other  personal  service  facilities 
as  are  qualified  under  Section  113  and  are  intended  pri- 
marily for  the  convenience  of  the  tenants  or  the  occupants 
of  such  building."   The  statement  of  such  exceptions  makes 
it  plain  that  the  legislative  body  has  pre-determined  that 
In  a  multiple  dwelling  a  business  or  coiTmiercial  use  may 
exist  provided  that  such  use  is  constituted  of  a  dining 
room,  newsstand  or  such  other  personal  service  facilities 
as  are  related,  minor  and  appropriate,  incidental  and 
subordinate  to  the  principal  use  of  multiple  dwelling. 
Paragraph  (b)  of  Section  115  also  makes  it  plain  that  a 
business  or  commercial  use  v/hich  so  qualifies  in  a  multiple 
dwelling  may  be  made  available  for  patronage  by  the  general 
public  so  long  as  the  portion  of  such  building  so  used  is 
"accessible"  to  the  public  only  "from  within  the  building." 

It  is  further  to  be  noted  from  the  provisions  of 
Paragraph  (a)  of  Section  115  that  a  business  or  commercial 
use  which  is  constituted  by  a  dining  room,  newsstand  or  such 
other  personal  service  facilities  as  are  related,  minor, 
appropriate,  incidental  and  subordinate  to  the  multiple 
dwelling  use  may  exist  for  the  use  of  the  public  so  long 
as  such  facilities  "are  intended  primarily  for  the  con- 
venience of  the  occupants  of  such  building."   The  use 
of  the  word  "primarily"  indicates  a  gradation  of  purpose, 
so  that  it  is  implied  from  the  presence  of  such  word  that 
the  accessory  use,  within  the  contemplation  of  the  legisla- 
tive body,  may  also  exist  secondarily  for  the  convenience  of 
persons  other  than  those  in  occupancy  in  the  building.   Thus, 
a  consideration  of  Paragraphs  (a)  and  (b)  of  Section  115 
leads  to  the  conclusion  that  the  accessory  use  available  to 
the  owner  of  a  multiple  dwelling,  as  a  matter  of  right,  is 
not  limited  in  its  intended  use  and  purpose  to  the  con- 
venience and  patronage  of  the  occupants  of  the  building, 
but  only  "primarily"  so;  and  "secondarily"  such  accessory 
use  facility  may  be  patronized  by  the  general  public  so  long 
as  the  portion  of  the  building  in  which  the  use  is  pursued 
is  accessible  to  the  general  public  only  from  within  the 
building. 

Such  interpretation  is  supported  by  the  factor 
that  in  Section  204.2(c)  the  conditional  use  involving 
"hotels"  provides  for  "a  dining  room  .  .  .  designed  for 
the  use  of  the  occupants  of  the  building,"   It  will  be 
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noted  that  the  "dining  room"  covered  as  a  conditional  use  in 
Section  204.2(c)  is  required  to  be  "designed"  i'or  the  use  of 
the  occupants  of  the  building  without  the  interposition  of  the 
qualifying  word  "primarily,"   It  is  well-established  that 
when  different  language  is  used  in  the  same  connection  in 
different  parts  of  a  statute,  it  is  presumed  that  the  legis- 
ture  intended  a  different  meaning  in  effect,  and  when  one  set 
of  words  is  used  in  one  section  and  another  in  another  section 
the  presumption  is  that  the  legislature  intended  to  convey  a 
different  meaning  if  the  two  sets  of  words  ordinarily  have 
different  meanings.   A  change  of  legislative  purpose  is  to 
be  presumed  from  a  material  change  in  the  wording  of  a  statute. 
(McCarthy  v.  Board  of  Fire  Commissioners,  37  C . A .  495 . ) 

On  the  basis  of  such  rules  of  statutory  interpreta- 
tion, it  is  my  view  that  an  accessory  use  as  allowed  by 
Sections  113  and  II5  may  be  patronized,  if  of  a  business  or 
commercial  nature,  by  the  public  so  long  as  such  accessory 
use  is  "intended  primarily  for  the  convenience  of  the  occu- 
pants" of  the  building  in  which  such  accessory  use  is 
pursued.   In  short,  the  public  patronage  is  then  "secondary," 

With  specific  reference  to  the  question  of  On-sale 
and  Off-sale  alcoholic  beverage  license  issuance  to  the 
contemplated  Clay-Jones  Apartment  operation  which  you  have 
described,  I  make  the  following  observations: 

Assuming  that  the  dispensing  of  such  beverages 
would  be  of  a  "minor"  nature  when  compared  to  the  principal 
use  of  the  property  as  a  multiple  dwelling,  and  assuming 
that  all  such  dispensing  of  beverages  would  be  done  on  the 
Clay- Jones  Apartment  premises,  it  would  appear  to  me  that 
the  issuance  of  such  licenses  would  not  do  violence  to  the 
terms  of  the  City  Planning  Code  for  either  or  both  of  the 
two  following  reasons : 

(1)   Since  the  legislative  body  has  pre-determlned 
in  Section  115  that  a  business  or  commercial  use  exemplified 
by  a  dining  room  Is  an  accessory  use  in  a  multiple  dwelling 
and  since  it  is  such  a  common,  prevalent  and  socially  accept- 
able practice  to  have  cocktails,  wines  and  after-dinner  drinks 
in  connection  with  dining  not  only  within  this  community  but 
within  every  other  community  with  which  I  have  had  any  contact, 
it  is  my  view  that  it  is  the  legislative  intent  that  the  ser- 
vice of  alcoholic  beverages  shall  be  a  common  incident  of 
dining;  and  that  such  service,  once  again  by  common  custom  and 
practice,  may  be  deemed  proper  and  reasonable  when  the  same 
precedes,  accompanies  or  follows  such  dining. 
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(2)   It  seems  clear  that  the  portion  of  the  Clay- 
Jones  operation  which  would  be  prepared  to  furnish  for  sale 
various  alcoholic  beverages,  primarily  for  the  convenience 
of  the  occupants  of  the  building  and  secondarily  for  the 
convenience  of  the  public,  would  constitute  a  "personal 
service"  facility  within  the  purport  of  the  language  of  said 
Section  115.   Upon  such  basis,  then,  the  business  or  commer- 
cial character  of  such  use  v;ould  be  one  "accessory"  to  the 
primary  and  principal  facet  of  the  operation  of  the  building 
as  a  multiple  dwelling. 

For  all  of  the  reasons  expressed  above,  it  is  my 
view  that  our  existing  Planning  Code  would  not  impede  the 
questioned  licenses  from  being  issued  by  your  department. 
In  accordance  with  your  request,  I  present  these  views  to 
you  for  whatever  guidance  you  may  be  able  to  gain  from  them. 
If  you  should  care  to  further  discuss  these  matters  orally 
or  in  writing  with  me,  you  are  invited  to  do  so. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


WPB/Dmcd 

CC:   Chief  of  Police 

Department  of  City  Planning 


OPINION  NO.  1502 
January  18,  1961 


SUBJECT:   PESIDENCE  OP  APPLICANT  FOR  APPOINTMENT  TO  NON- 
CERTIFICATED  POSITION  IN  SCHOOL  DEPARTI^ENT 


Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  City  Attorney  in  Opinion  No.  728 
of  September  16,  1953,  advised  the  Civil 
Service  Cotnmission  that  'non-certificated 
employees  of  the  Board  of  Education,  ex- 
clusive of  School  Cafeteria  employees,  are 
not  subject  to  residential  qualifications 
prescribed  in  Section  7  of  the  Charter' . 
Since  that  time,  though  there  has  been  no 
question  concerning  authority  to  determine 
residential  qualifications  of  employees  of 
the  Board  of  Education,  the  Civil  Service 
Commission  has  continued  to  require  that 
applicants  for  civil  service  examinations 
for  School  Department  positions  meet  the 
residential  requirement  of  one  year's  resi- 
dence prior  to  filing  of  the  examination 
application. 

"Mr.  Breyer,  Attorney  for  the  Board  of 
Education,  is  now  questioning  the  authority 
of  the  Civil  Service  Commission,  in  view  of 
Opinion  No.  728,  to  include  residential 
requirements  in  examinations  for  classifica- 
tions of  positions  which  are  restricted  in 
use  to  the  Board  of  Education. 

"Your  further  advice  is,  therefore 
requested  as  to  whether  Opinion  No.  728, 
which  deals  with  'employees'  is  also  appli- 
cable to  'applicants'  for  civil  service 
classes  in  the  School  Department." 


OPINION 

Section  7  of  the  Charter  requires  the  Board  of  Super- 
visors to  provide  by  ordinance  tne  residential  requirements  for 
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all  officers  and  emplcyees  and  all  offices  and  positions  in  the 
City  and  County  service.   Ordinance  No,  166-58  has  been  passed 
and  provides  for  the  residential  requirements  for  applicants  for 
service  in  these  positions.   Employees  of  the  Board  of  Education 
are  not  included  in  its  language. 

If  the  Board  of  Supervisors  had  intended  to  impose 
residential  requirements  on  applicants  for  positions  with  the 
Boai'-d  of  Education  it  would  have  specifically  referred  to  them 
in  the   ordinance.   Not  having  done  so,  applicants  for  positions 
with  the  Board  of  Education  are  not  required  to  meet  the  require- 
ment of  one  year's  x'esidence  prior  to  filing  of  the  examination 
application. 

You  are  so  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 


AOS/.VPB 
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January  18,  1961 


SUBJECT:   VALIDITY  AND  REGULARITY  OF  ADOPTION  OF  RESOLUTION 

NO.  79C-60,  APPROVING  SITE  IN  ALICE  GRIFFITH  GARDEN 
HOMES  HOUSING  PROJECT  (FORIIERLY  DOUBLE  ROCK)  FOR 
CONSTRUCTION  OF  ADDITIONAL  LOU  RENT  APARTMENTS 

Gentlemen: 

This  will  acknowledge  your  request  for  an  opinion  as  to 
whether  Resolution  No.  790-60,  adopted  by  the  Board  of  Supervisors 
at  its  meeting  of  December  12,  1960,  and  approved  by  the  Mayor  on 
December  14,  1960,  approving  site  in  Alice  Griffith  Garden  Homes 
Housing  Project  (formerly  Double  Rock)  for  construction  of  addi- 
tional low  rent  apartments,  was  validly  adopted  by  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Francisco  and  whether  such 
resolution  is  legally  sufficient  as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquirv,  I  advise  you  that  Resolution  No.  790-60,  entitled  "APPROV- 
ING SITE  IN  ALICE  GRIFFITH  GARDEN  HOMES  HOUSING  PROJECT  (FORMERLY 
DOUBLE  ROCK)  FOR  CONSTRUCTION  OF  ADDITIONAL  LOW  RENT  APARTbiENTS" 
was  validly  adopted  by  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  and  is  legally  sufficient  as  to  form. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   San  Francisco  Housing  Authority 
440  Turk  Street 
San  Francisco  2,  California 


LSM/BJW 
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SUBJECT:      PERIOD  OF   PROBATION,   METHOD  OF  ^tEASURING 
ViHERZ   INTERRUPTED   INVOLUITIARILY 


Gentlemen: 

Your  request   for  an  opinion  is  as   follows: 


REQUEST 

"Under  date  of  June  8,  1960,  the  City  Attorney 
issued  Opinion  No.  1445  "Probation,  Civil  Service 
EtQpIoyee,  Extension  Thereof",  The  opinion  was  in  reply 
to  a  query  from  this  office  concerning  the  request  of 
an  employee  that  she  be  granted  educational  leave  of 
absence  during  her  probationary  period.  The  City 
Attorney  held  that  under  the  language  of  Section  148  of 
the  Charter  there  was  no  authority  to  extend  the  period 
of  probation  beyond  the  period  prescribed  in  the  Charter, 
and  that,  further,  there  was  no  authority  to  enter  into 
an  agreement  with  an  employee  to  extend  the  probationary 
period. 

"Since  this  opinion  was  written,  we  have  been 
confronted  with  two  questions  which  may  lend  themselves 
to  different  interpretation,  and  your  advice  is,  there- 
fore, requested  concerning  the  following: 

"1.   If  during  the  probationary  period  an 

appointee  suffers  an  industrial  accident 
and  must,  therefore,  be  absent,  may  the 
probationary  period  be  extended  for  a 
period  of  time  equivalent  to  the  period 
of  absence  under  Workmen's  Compensation? 
Under  present  practice  and  because  of  the 
belief  that  the  probationary  period  may 
not  be  extended,  the  probationary  appoint- 
ment of  an  employee  who  is  absent  for  any 
extended  period  because  of  industrial 
injury  is  teirminated,  and  the  name  of  the 
person  is  returned  to  the  eligible  list. 

"2.  A  number  of  civil  service  positions  in  the 
Board  of  Education  are  established  as 
permanent  positions-school  term  only. 
Appointees  to  these  positions  are  not 
'laid  off'  while  off  duty  during  the 
school  vacation.   The  Board  of  Education 
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is  reluctant  to  employ  eligibles  under 
permanent  appointment  when  the  probation- 
ary period  would  include  the  period  of 
absence  because  of  school  vacation 
period.   The  Superintendent  of  Schools 
has  requested  in  some  instances  that 
permanent  vacancies  be  filled  under 
temporary  appointment,  and  in  other 
cases  probationary  appointments  have  been 
terminated  because  of  the  inability  of  the 
employee  to  actually  serve  continuously 
for  six  months.   This  procedure  has  been 
unsatisfactory.  Your  opinion  is  requested 
as  to  whether  the  probationary  period  may 
not  be  properly  extended  for  a  period  of 
time  equivalent  to  the  school  vacation 
period." 

OPINION 

The  only  language  in  the  Charter  relative  to  the  length 
of  time  that  an  employee  must  serve  under  probationary  appointment 
is  found  in  Section  148.  Section  148  contains  the  following  language; 

"Any  appointment  to  a  position  declared  permanent 
by  the  civil  service  commission  shall  be  on  probation  for 
a  period  of  six  months,  provided  that  the  probationary 
period  for  entrance  positions  in  the  uniform  rank  of  the 
police  department  shall  be  for  one  year." 

This  language  was  construed  by  me  in  Opinion  No.  1445  to 
mean  that  after  the  passage  of  six  months  from  the  date  of  appoint- 
ment an  employee  who  is  performing  the  duties  of  the  position  is 
legally  entitled  to  a  permanent  appointment  and  that  leave  of  absence 
could  not  be  granted  to  a  probationer  at  his  request  which  would 
extend  the  probationary  period  beyond  the  six  months. 

In  your  present  request  you  have  furnished  me  with  facts 
that  indicate  circumstances  different  from  those  discussed  in  Opinion 
No.  1445.   In  your  examples  a  probationary  appointee  suffered  an 
industrial  accident  which  caused  him  to  be  absent  for  a  considerable 
period  of  time  or  because  the  position  was  not  for  the  full  year 
could  not  complete  six  months  continuous  service.   You  state  that 
it  has  been  the  policy  of  appointing  officers  to  terminate  such 
appointments  on  the  theory  that  the  continuance  of  the  employment 
would  ripen  into  a  permanent  appointment  six  months  after  original 
appointment.   It  is  generally  recognized  that  this  practice  is  not 
always  in  the  best  interests  of  the  City  or  the  employee,  particular- 
ly if  any  alternative  is  available. 
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Section  141  of  the  Charter  spells  out  the  powers  and 
duties  of  the  Civil  Service  Cormnission.  Among  the  powers  conferred 
upon  the  Civil  Service  Commission  is  that  of  making  rules.  The 
portion  of  the  section  dealing  with  rules  reads  as  follows: 

"The  commission  shall  adopt  rules  to  carry  out 
the  civil  service  provisions  of  this  charter  and, 
except  as  otherwise  provided  in  this  charter,  such 
rules  shall  govern  .  .  .  appointments;  .  .  ." 

'.fhile  the  Commission  cannot  make  a  rule  contrary  to  the 
provisions  of  the  Charter,  its  rule  making  powers  are  broad  enough 
to  cover  rules  which  would  be  in  furtherance  of  charter  provisions. 

The  language  of  the  Charter  requires  each  appointee  in 
the  classified  service  to  work  for  a  period  of  six  months,  and 
in  the  police  department  one  year,  as  a  probationer.  The  reason 
for  the  probationary  period  is  to  permit  the  appointing  officer  to 
observe  the  appointee  in  the  discharge  of  the  duties  of  his  posi- 
tion.  This  period  is  to  supplement  the  findings  of  the  Civil 
Ser>^ice  CoMrission  as  to  the  ability  of  the  appointee  to  perform 
the  assigned  tasks.   Normally,  this  purpose  is  satisfied  by  the 
passage  of  time,  since  the  employee  is  on  the  job  during  all  of 
this  period  and  consequently  may  be  evaluated  by  the  department 
head. 

Turning  now  to  the  particular  situations  presented  in 
your  request: 

1.  The  case  of  a  probationary  employee  who  suffers  an 
industrial  injury  and  must  remain  away  from  his  employment  for  an 
extended  period  of  time.   The  question  presented  is:   Can  the  Civil 
Service  Ccmrcissxcn  pursuant  to  Section  141  enact  rules  which  would 
toll  the  probationary  period  during  the  period  of  absence  due  to  the 
industrial  injury? 

The  provisions  of  Section  141  specifically  refer  to  the 
authority  of  the  Commission  to  make  rules  on  the  subject  of  appoint- 
ment. The  Charter  specifically  requires  a  probationary  period  before 
an  appointee  may  receive  a  permanent  appointment  (Section  148). 
However,  the  Charter  is  not  clear  on  the  question  of  whether  the 
six  months  is  to  be  measured  solely  by  time  or  by  the  period  during 
which  the  probationer  actually  performs  the  duties  of  the  position. 
Since  there  exists  an  apparent  ambiguity,  under  your  rule  making 
po>7er  you  could  adopt  rules  which  would  spell  out  the  probationary 
requirements  under  various  situations. 

You  could  not  adopt  a  rule  which  would  in  any  way  diminish 
an  appointee's  right  to  receive  a  permanent  appointment  at  the  end 
of  six  months,  except  in  those  cases  where  through  no  fault  of  the 
employee  his  actual  service  is  Interrupted. 


ii.t 
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The  case  described  in  your  request  relating  to  an  indus- 
trial injury  could  very  well  be  covered  by  a  rule  which,  while 
fully  recognizing  the  purpose  of  a  probationary  period,  would  not 
deprive  the  employee  of  the  right  to  a  permanent  appointment  because 
of  conditions  beyond  his  control  and  at  the  same  time  give  the  City 
the  benefit  of  his  training, 

2,  The  case  of  the  probationary  employee  in  a  non- 
certificated  position  in  the  San  Francisco  linifired  School  District, 
which  is  permanent  but  is  only  established  for  the  school  term, 
and  where  the  six  months'  probationary  period  cannot  be  completed 
before  the  end  of  the  school  term. 

You  indicate  that  where  there  is  any  possibility  that  the 
appointee  cannot  complete  his  probation  prior  to  the  end  of  the 
school  term,  the  practice  is  either  to  fill  the  requisition  as  if 
it  were  for  a  temporary  appointment  or  terminate  the  appointment  at 
the  conclusion  of  the  school  term.  Neither  of  these  practices 
lends  itself  to  an  efficient  or  satisfactory  method  of  handling 
personnel . 

Again  repeating  what  I  stated  earlier,  that  the  purpose 
of  a  probationary  period  is  to  permit  the  appointing  officer  to 
evaluate  the  ability  of  an  appointee,  I  see  no  objection  to  a  rule 
which  would  require  appointees  in  this  class  of  positions  to 
actually  serve  a  six  months'  probationary  period,  excluding  from 
that  period  any  time  during  which  the  position  is  discontinued 
pursuant  to  the  provisions  of  the  Salary  and  Appropriation  Ordinances 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R,  HOLM 
City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 


Attention:  Mr.  Harry  Albert 

Personnel  Director 
In-Service  Activities 


BJV;/V/FB 


No.  1504-A 


January  4,  1961 


Mr.  James  R.  McCarthy 

Director  of  Planning 

100  Larkin  Street 

San  Francisco  2,  California 


Re :  Fee  and  Easement  Rights 
in  Streets 

Dear  Mr.  McCarthy: 

Acknowledgment  is  made  of  your  letter  requesting  advice  on 
the  following  questions: 

1.  Whether  there  is  a  feasible  method  whereby  the 
City  could  acquire  the  fee  title  to  streets 
wherein  at  present  only  easement  rights  for 
street  purposes  are  held? 

2.  If  not  feasible,  is  there  a  procedure  whereby  the 
City,  in  vacating  such  easement  rights,  could 
obtain  compensation  for  the  benefits  immediately 
accruing  to  the  abutting  property  owner? 

Advising  you  on  the  first  question,  observation  is  made  that 
the  City's  right  to  acquire  real  property  is  only  for  a  public 
purpose.   The  main  statutory  method  prescribed  for  such  acquirement 
is  the  City's  right  to  condemn  under  its  power  of  eminent  domain. 
That  right,  however,  seems  of  no  avail  here  because  your  question 
assumes  an  easement  right  for  street  purposes  already  existing  in 
the  City,  and  no  sufficient  statement  of  an  additional  public 
purpose  occurs  to  me  upon  which  to  base  condemnation  proceedings  for 
acquiring  the  fee  title.  Until  apprised  of  such  sufficient  addition- 
al public  purposes,  I  am  advising  that  there  is  no  feasible  method 
whereby  the  City  may  acquire  the  fee  title  to  streets  wherein  it  is 
already  vested  with  easement  rights  for  such  purposes. 

Caution  requires  me  to  add,  however,  that  the  City  does  own 
the  underlying  fee  title  to  many  of  its  streets,  perhaps  in  the 
neighborhood  of  seventy  per  cent.  This  approximate  percentage 
includes  streets  within  the  "pueblo"  or  "outside  lands"  classifica- 
tion under  the  Van  Ness  Ordinance  because  it  expressly  reserved  to 


No.  1504-A 


Mr.  James  R.  McCarthy  2  January  4,  1961 


the  City  and  County  of  San  Francisco  all  lots  occupied  or  set  apart 
"for  public  squares,  streets  and  sites  .  .  .  for  public  buildings," 
and  also  "such  lots  and  lands  as  may  be  selected  and  reserved  for 
street  and  other  public  purposes  ..."   (Van  Ness  Ordinance, 
approved  by  Mayor,  June  20,  1855,  as  accepted  and  ratified  by  State 
Legislature,  March  11,  1858,  and  confirmed  by  Grants  of  Congress 
July  1,  1864,  and  March  8,  1356,  Book  1  of  Patents,  Page  91  -  see: 
San  Francisco  Municipal  Reports  1886-87,  Appendix  pages  154-227. 
See  also:  Typewritten  manuscript  -  "Historical  Summary  of  Proceed- 
ings Had  in  Relation  to  the  Outside  Lands  of  the  City  and  County  of 
San  Francisco,  and  Compilation  of  Decisions,  Acts  of  Congress,  Acts 
of  the  Legislature  of  California,  Ordinances,  Orders  and  Resolutions 
of  the  Board  of  Supervisors  of  the  City  and  County  of  San  Francisco, 
etc.,  by  Adolphus  E.  Graupner,  1908",  c/o  City  Attorney's  Office.) 
This  approximate  percentage  also  includes  all  streets  within  numerous 
subdivisions  which  were  conveyed  to  the  City  in  fee  by  the  developers 
as  a  condition  of  acceptance  and  dedication  imposed  by  the  City.  The 
City,  of  course,  does  have  the  right  to  sell  all  of  such  lands  upon 
vacation  for  street  purposes  for  compensation  in  the  restricted 
manner  provided  under  Section  92  of  the  City  Charter,  and  under  the 
further  authority  of  Section  8373  of  the  Streets  and  Highways  Code. 

Returning,  however,  to  instances  in  which  the  City  has  only 
an  easement  right  for  street  purposes  (this  should  be  checked  very 
carefully),  upon  vacation  a  legal  presumption  that  the  fee  title 
rests  in  the  abutting  property  owner  arises  under  the  following  code 
sections: 

§831,   Civil  Code:   "Boundaries  by  ways.  An  owner  of 
land  bounded  by  a  road  or  street  is  presumed 
to  own  to  the  center  of  the  way;  but  the  con- 
trary may  be  shown." 

§1112,  Civil  Code:   "Boundary  by  highway,  what  passes. 
A  transfer  of  land,  bounded  by  a  highway, 
passes  the  title  of  the  person  whose  estate  is 
transferred  to  the  soil  of  the  highway  in  front 
to  the  center  thereof,  unless  a  different 
intent  appears  from  the  grant." 

§2077,  subd.  4,  Code  of  Civil  Procedure:   "When  a  road, 
or  stream  of  water  not  navigable,  is  the  bound- 
ary, the  rights  of  the  grantor  to  the  middle  of 
the  road  or  the  thread  of  the  stream  are 
included  in  the  conveyance,  except  where  the 
road  or  thread  of  the  stream  is  held  under 
another  title." 
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The  legal  presumptions  above  set  forth  may  be  said  to  operate 
in  favor  of  the  abutting  property  owner  unless  the  description  in 
such  owner's  instrument  of  title,  and  in  the  chain  thereof,  shows 
clearly  and  unmistakably  a  contrary  intent.   (Moody  v.  Palmer,  50 
Cal.  31;  Anderson  v.  Citizens  Savings  &  Trust  Co.,  1^3~CaI.  386; 
City  of  Los  Argeles  v.  Fiske.  117  C.A.  2d  167;  Loma  Vista  Inv.  v. 
Roman  Catholic  Archbishop,  158  C.A.  2d  58.)  This  would  be  true  even 
in  instances  which  have  been  brought  to  my  attention  in  which  the 
title  company's  report  shows  the  underlying  fee  title  in  "owner  or 
owners  unknown."  The  main  reason  for  such  a  showing  in  the  title 
report  appears  to  be  that  the  title  company  refuses  to  settle  the 
issue  of  intent  positively  in  favor  of  the  abutting  property  owner 
where  the  land  description  under  which  he  holds  title  does  not 
expressly  describe  or  imply  any  of  the  street  area.  Nevertheless, 
the  legal  presumption  remains  in  favor  of  the  abutting  property 
owner  and  the  City's  mere  easement  right  does  not  change  into  a 
title  right  simply  because  the  title  report  shows  the  title  in 
"owner  or  owners  unknown." 

Such  being  the  case,  the  City  has  nothing  to  demand  compensa- 
tion uDon  in  vacating  an  easement  right  distinguished  from  a  fee 
right  in  the  street.   Section  8324  of  the  Streets  and  Highways  Code 
specifically  provides  as  follows: 

"Effect  of  order:  recordation.  Upon  the  making 
of  such  order  of  vacation  the  public  easement  in  the 
street  or  part  thereof  vacated  ceases  and  the  title 
to  the  land  previously  subject  thereto  reverts  to 
the  respective  owners  thereof  free  from  the  public 
easement  for  street  purposes. 

"The  clerk  shall  cause  a  certified  copy  of  such 
order  attested  by  the  clerk  under  the  seal  of  the 
city  to  be  recorded  in  the  office  of  the  county 
recorder  of  the  county  within  which  the  city  is 
located." 

The  above  makes  street  vacations  of  this  kind  merely  an  aban- 
donment of  the  public  easement,  and  the  land  area  involved  reverts 
to  whomever  the  private  owner  may  be  by  operation  of  law.  This  City 
possesses  no  proprietory  interest  upon  which  it  may  base  a  right  of 
bargain  and  sale,  like  it  does  when  it  owns  the  fee. 

In  fact.  Section  8330  of  the  Streets  and  Highways  Code  limits 
the  rights  of  cities  upon  vacating  easement  rights  in  streets  as 
follows : 
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"Power  of  city;  easements  reservable.   In  any 
proceeding  for  the  vacation  of  any  street  or  part 
thereof,  the  city  may  reserve  and  except  from  the 
vacation  the  permanent  easement  and  right  at  any 
time,  or  from  time  to  time,  to  construct,  maintain, 
operate,  replace,  remove,  and  renew  sanitary  sewers 
and  storm  drains  and  appurtenant  structures  in,  upon, 
over  and  across  any  street  or  part  thereof  proposed 
to  be  vacated  and  pursuant  to  any  existing  franchises 
or  renewals  thereof,  or  otherwise,  to  construct,  main- 
tain, operate,  replace,  remove,  renew  and  enlarge 
lines  of  pipe,  conduits,  cables,  wires,  poles  and 
other  convenient  structures,  equipment  and  fixtures 
for  the  operation  of  gas  pipe  lines,  telegraphic  and 
telephone  lines,  railroad  lines,  and  for  the  transpor- 
tation or  distribution  of  electric  energy,  petroleum 
and  its  products,  ammonia,  water,  and  incidental 
purposes,  including  access  and  the  right  to  keep  the 
property  free  from  inflammable  materials,  and  wood 
growth,  and  otherwise  protect  the  same  from  all 
hazards  in,  upon  and  over  the  street  or  part  thereof 
proposed  to  be  vacated." 

These  express  enumerations  of  said  Section  8330  lead  to  the 
often  used  statutory  construction  rule  that  the  rights  enumerated 
were  intended  to  exclude  all  others.   (Jones  y.  Robertson.  79  C.A. 
2d  813,  816;  McGahey  v.  Forrest.  109  Cal.  637) 

The  present  practice  of  the  real  estate  department,  thpie- 
fore,  in  instances  where  the  City  does  not  own  the  fee,  of  quitclaim- 
ing the  street  area  to  the  abutting  property  owner  as  the  presumable 
legal  owner  upon  concluding  a  vacation  proceeding,  without  requiring 
compensation  therefor,  seems  to  me  a  required  procedure  under  the 
law  as  presently  written.  You  are  advised  accordingly  in  answer  to 
your  second  question.  Actually,  however,  as  has  been  pointed  out  to 
me  by  the  Director  of  Property,  the  City  does  receive  a  compensation 
in  the  sense  of  the  property  going  upon  the  tax  rolls  and  also,  I 
would  add,  in  becoming  relieved  of  the  burden  of  maintenance  of  the 
street  and  of  possible  liability  for  damages  that  might  accrue  under 
the  Public  Liability  Act. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


RJR:jeb 
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SUBJECT:   USE  OF  ALTERNATE  MATERIALS  FOR  SHAFT  ENCLOSURES  -- 
TABLE  9 -A  OF  BUILDING  CODE  --  DISCRETION  OF  BOARD 
OF  EXAMINERS  TO  APPROVE  ALTERNATES. 

Dear  Sir: 

Your  request  for  an  opinion  Is  as   follows: 

REQUEST 

"There  is  a  request  for  approval  now  pend- 
ing before  our  Board  of  Examiners,  In  accordance 
with  Section  806  of  the  Building  Code,  for  a 
material  to  be  used  as  a  two-hour  fire  resistive 
material  for  shaft  enclosures,  public  corridors  and 
horizontal  exltways. 

"In  determining  the  possible  equivalence 
of  this  material.  Table  9A  of  the  Building  Code 
is  pertinent.   In  this  table,  for  shaft  enclo- 
sures, public  corridors  and  horizontal  exitways, 
there  is  reference  to  a  footnote  'Metal  lath 
and  plaster  or  masonry  only  may  be  used. ' 

"The  material  being  considered  Is  not  metal 
lath  and  plaster  or  masonry. 

"Before  considering  in  detail  the  other 
properties  of  the  material,  the  Board  of  Examiners 
has  requested  that  a  City  Attorney's  Opinion  be 
obtained  in  answer  to  the  question: 

"If  a  material  for  use  as  a  shaft  enclosure, 
public  corridor  or  horizontal  exitway  meets 
all  other  code  provisions,  is  considered 
proper  for  such  use,  but  is  not  made  of 
metal  lath  and  plaster  or  masonry,  can  it 
be  approved  for  use  in  San  Francisco  for 
such  use?" 

OPINION 

If  the  material  being  submitted  for  use  in  vertical 
shaft  openings  or  public  corridors  is,  in  the  opinion  of  the 
Board  of  Examiners,  "for  the  purpose  intended,  obviously 
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equivalent  or  better  In  quality,  strength,  effectiveness,  fire 
resistance,  durability,  safety  and  for  the  protection  of  life 
and  health,  than  that  called  for  by  the  provisions  of  this 
Code"  (§106,  Building  Code),  to-wlt,  the  specific  material 
required  under  Table  9AAof  the  Building  Code,  then  the  Board 
of  Examiners  has  the  discretion,  under  §§  I06  and  806  of  the 
Building  Code,  to  approve  the  proposed  alternate.   The  only 
prohibition  put  upon  the  Board  of  Examiners  is  that  "...new 
materials,  new  methods  and  types  of  construction,  which  do 
not  comply  with  the  standards  of  safety  established  by  this 
Code,  shall  in  no  event  be  approved...  '  (San  Francisco  Building 
Code,  §806). 

In  view  of  the  wide  discretion  granted  to  the  Board 
of  Permit  Appeals  by  virtue  of  the  recent  Hilton  Hotel  case, 
it  is  apparent  that  alternates  found  to  be  equivalent  or 
superior  to  the  codes'  requirements  by  an  administrative 
board  can  be  accepted.   In  the  Hilton  case  the  court  did  not 
mention  §806  of  the  Building  Code  in  arriving  at  its  decision. 
However,  §106  of  the  Building  Code  vjas  Interpreted  to  allow 
almost  unlimited  discretion  where  a  factual  determination  has 
been  made  to  establish  equivalence  or  superiority.   (Board  of 
Permit  Appeals  v.  Central  Permit  Bureau,  I86  ACA  694.7" 

You  are,  therefore,  advised  that  where  the  Board  of 
Examiners  holds  a  hearing  and,  as  a  result  of  that  hearing, 
determines  that  the  material  submitted  is  equivalent  or  superior 
to  that  material  which  is  specifically  required  by  the  codes, 
they  may,  in  their  discretion,  accept  the  alternate  submitted. 

It  is  obvious  that  the  Board  of  Permit  Appeals,  under 
the  ruling  in  the  Hilton  case,  supra,  was  given  the  authority 
to  accept  alternates  to  the  codes'  specific  requirements.   It 
is  also  apparent  that  the  alternatives  accepted  in  the  Hilton 
case,  supra,  involved  "standards  of  safety."  Whatever  discretion 
rests  in  the  Board  of  Permit  Appeals  under  §106  of  the  Building 
Code,  as  Interpreted  by  the  District  Court  of  Appeal,  will 
likewise  rest  in  the  Board  of  Examiners  under  §§8o6  and  IO6  of 
the  Building  Code.   This,  of  course,  is  predicated  upon  the 
Board  taking  evidence  and  determining  to  their  satisfaction  the 
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SUBJECT:   POWER  OF  BOARD  OF  EXAMINERS  RESPECTING  TIME  SAFETY 
FACTOR  ON  CLASS  "B"  DOORS. 


Dear  Sir: 


Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"I  am  enclosing  a  copy  of  the  minutes  of  the 
last  meeting  of  the  Beard  of  Examiners,  dated 
September  20,  1960,  and  a  copy  of  a  ccmaiunication 
addressed  to  the  Durand  Door  Supply,  Inc.,  dated 
September  23rd,  due  to  my  concern  with  the  legality 
of  the  action  of  the  said  uoard  pertaining  to  Weld- 
wood  Fire  Doors. 

"The  function  of  the  Board  of  Examiners  is 
prescribed  in  Section  806  of  the  Building  Code. 
The  second  paragraph  of  2.  of  this  section  states: 

"*It  is  the  intent  of  this  section  that 
new  materials,  new  methods  and  types  of 
construction,  which  do  not  comply  with 
the  standards  of  safety  established  by 
this  Code,  shall  in  no  event  be  approved; 
but  that  the  requirements  of  this  Code, 
other  than  those  involving  such  standards 
of  safety,  may  be  waived  under  the  circum- 
stances hereinafter  set  forth;' 

"Section  2007(e)  of  the  Building  Code  requires 

"'Class  B  Openings.   Class  B  Openings  shall 
be  protected  by  one  (1)  automatic  or  self- 
closing  Class  B  fire  door.   A  Class  B  fire 
door  shall  have  a  fire-resistive  time  period 
of  one  and  one-half  (l-j)  hours. ' 

"The  statement  in  the  minutes  which  infers 
that  the  requirement  of  Section  2007(1)  of  the 
Building  Code  whereby  Class  B  fire  doors  shall 
be  labelled   'Fire  Doors  for  Openings  in  Verti- 
cal Shafts'   is  in  conflict  with  Section  2007(e) 
is  not  true.   The  exact  label  is  required  regard- 
less whether  the  Class  B  fire  door  is  rated  at 
one-hour  or  one  and  one-half  hours. 
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"National  Fire  Protection  Association  Panphlet 
No.  80  (Aug.  1959)  classified  Class  B  fire  doors 
with  a  rating  of  both  one-hour  and  one  and  one- 
half  hour  fire  resistance.   Therefore,  the  require- 
ment of  the  Building  Code  for  one  and  one-half 
hour  fire  doors  is  not  unusual  nor  does  it  affect 
the  use  of  labels. 

"In  addition  to  the  requirements  of  the  San 
Francisco  Building  Code,  the  State  Housing  Act 
also  requires  Class  3  fire  doors  for  stairway 
enclosures  (Section  16440).   Under  the  title 
Approved  Fire-Resistive  Standards  in  the  Appen- 
dix of  the  State  Housing  Act,  there  is  contained 
the  following  statement  concerning  Class  B  fire 
doors : 

"•A  Class  B  fire  door  shall  have  a  fire 
resistance  period  of  one  and  one-half 
hours  and  shall  be  self-closing.' 

■^To  go  a  step  further.  Title  19  of  the 
California  Administrative  Code  which  is  en- 
forced by  the  Fire  Department,  also  requires 
a  Class  B  fire  door  for  stairway  enclosures. 
By  reference  to  the  Uniform  Building  Code, 
1949  Edition,  which  is  adopted  as  the  Basic 
Building  Design  and  Construction  Standards, 
we  find  that  Section  3308(e)  requires  self- 
closing  Class  B  fire  doors.   Section  4306(e) 
of  the  Uniform  Building  Code  states: 

"'A  Class  B  fire  door  shall  have  a  fire 
resistance  time  period  of  one  and  one-half 
hours. ' 

"Your  Opinion  No.  1193,  October  2,  1957, 
Paragraph  3,  states: 

"'If  1613(e)  5  does  prescribe  a  standard 
of  safety,  can  the  Board  of  Examiners 
grant  a  variance  from  its  terms?   Section 
806  states  that  "types  of  construction 
which  do  not  comply  with  the  standards 
of  safety  established  by  this  Code  shall 
in  no  event  be  approved;   but  that  the 
requirements  of  tnis  Code,  other  than 
those  involving  such  standards  of  safety, 
may  be  waived.  .  .  It  is  my  opinion,  there- 
fore, that  the  Board  of  Examiners  cannot 
waive  the  provisions  of  1313(e)  5."' 
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"In  view  of  the  above  I  feel  that  the  acceptance 
of  a  one-hour  Class  B  fire  door  in  place  of  a  one 
and  one-half  hour  Class  B  fire  door  is  a  definite 
reduction  in  the  'Standards  of  Safety'. 

"I  therefore  request  your  opinion  on  the 
following  questions: 

"1.   Can  the  Board  of  Examiners  by  their 
decision  eliminate  a  time  safety  factor  for 
Class  B  fire  doors  for  use  in  openings  of 
vertical  shafts  wherein  they  approve  a  time 
rating  of  one  hour  whereas  the  Building  Code, 
State  Housing  Act  and  Title  19  specifically 
require  a  time  rating  of  one  and  one-half  hours? 

"2.   If  by  the  decision  of  the  Board  of 
Examiners  a  rating  of  one  hour  is  approved 
for  Class  B  fire  doors  for  use  in  openings 
in  vertical  shafts,  must  this  department 
allow  the  substitution  of  a  fire  door  with 
a  lesser  time  safety  factor  rating  than  pre- 
scribed and  required  in  the  various  codes?" 

OPINION 

The  Board  of  Examiners,  under  Section  106  of  the  Building 
Cede,  has  the  authority  to  accept  alternates  where  the  alternate 
does  not  lower  the  safety  standards  of  this  code. 

In  the  present  case  a  hearing  was  had  to  determine  if  a 
Class  "B"  fire  door  carrying  a  1-hour  fire  test  rating,  and  having 
a  maximum  transmitted  end  point  temperature  of  250  degrees  Fahren- 
heit was  equal,  or  superior  in  safety,  to  a  Class  "B"  fire  door 
carrying  a  1-^  hour  fire  test  rating,  but  having  no  certification 
as  to  maximum  end  point  temperature.   As  a  result  of  the  hearing, 
and  the  evidence  there  adduced,  the  Board  of  Examiners,  by  a  four 
to  nothing  vote,  determined  that  the  acceptance  of  a  1-hour  Class 
"B"  fire  door,  having  the  added  factor  of  250  degrees  Fahrenheit 
end  point  temperature,  was  superior  to  the  one  and  one-half  hour 
Class  "B"  fire  door  required  by  Building  Code  Section  2007(e). 

Under  our  Building  Code  there  is  no  requirement  that 
a  fire  door  have  any  minimum  transmitted  end  point  temperature 
to  qualify  as  a  fire  door  (Building  Code,  Section  2007(k)). 
However,  the  Board  of  Examiners  has  determined  by  their  action 
that  the  250  degrees  Fahrenheit  maximum  transmitted  end  point 
temperature  is  a  desirable  safety  factor  even  though  it  is  not 
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specifically  required  by  the  Code.   Further,  by  their  action 
they  have  concluded  that  a  fire  door  having  a  Class  "B"  1-hour 
rating  and  a  250  degree  Fahrenheit  maximum  transmitted  end 
point  temperature  is  equivalent,  or  superior,   in  so  far  as 
safety  standards  are  concerned,  to  the  Class  "B"  fire  door 
having  a  one  and  one-half  hour  fire  test  rating  (Building 
Code,  Section  2007(e)). 

It  is  ray  opinion,  particularly  in  view  of  the  recent 
decision  of  the  District  Court  of  Appeals  in  the  Hilton  case, 
that  the  Board  of  Examiners  has  the  authority  to  accept  any 
alternative  which  they  decide  is  equivalent  or  superior  to 
that  required  by  the  Code.   Obviously,  under  the  terms  of 
Section  106  or  806  of  the  Building  Code,  the  Board  of  Examiners 
cannot  approve  new  materials  or  new  methods  and  types  of  con- 
struction, which  lower  the  safety  requirements  of  the  Code. 
That,  however,  is  not  the  case  here.   In  the  instant  case 
the  Board  of  Examiners  heard  evidence,  and  determined  that 
what  was  offered  was  superior  to  the  safety  standards  pre- 
scribed by  the  Code.   In  such  a  situation,  the  Courts  will 
not  go  behind  the  factual  determination  made  by  the  adminis- 
trative board.   (Board  of  Permit  Appeals  v.  Central  Permit 
bureau.  186  A.C.A.  694.) 

If  the  fire  door  being  submitted  for  use  is,  in  the 
opinion  of  the  Board  of  Examiners  "for  the  purpose  intended, 
obviously  equivalent  or  better  in  quality,  strength  effective- 
ness, fire  resistance,  durability,  safety  and  for  the  protec- 
tion of  life  and  health,  than  that  called  for  by  the  provisions 
of  this  Code"  (Section  106,  Building  Code),  to  wit  the  fire  door 
required  under  Section  2007  of  the  Building  Code,  then  the  Board 
of  Examiners  has  the  discretion  under  Sections  806  and  106  of 
the  Building  Code  to  approve  the  proposed  alternate. 

In  upholding  the  Board  of  Examiners'  action,  I  am 
mindful  of  my  prior  opinions  (City  Attorney  Opinions  No.  1193, 
dated  October  2,  1957,  and  No.  1233,  dated  February  27,  1958), 
which  were  released  before  the  court  decision  in  the  Hilton 
case.   (Board  of  Permit  Appeals  v.  Central  Permit  Bureau,  supra.) 
In  the  Hilton  case,  at  pages  702  and  703  of  its  recent  decision, 
the  District  Court  of  Appeal  held,  in  referring  to  a  "Denver- 
type"  smoketower,  "It  cannot  be  said  as  a  matter  of  law,  that  a 
combination  of  fire  safety  structures  which  includes  such  a 
device  is  either  more  or  less  suitable  as  an  alternative  to  the 
prescribed  minimum  of  five  smoke-proof  towers  or  five  enclosed 
stairways.  ...  In  connection  with  the  action  of  an  administra- 
tive board,  and  specifically  the  petitioner  Board  of  Permit  Appeals, 
the  fact  that  certain  action  is  taken  raises  the  presumption  that 
the  existence  of  the  necessary  facts  had  been  ascertained  and 
found.  (Citing  cases.)" 


ia 
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In  the  present  situation  we  do  not  have  to  rely  on  any 
presumptions ,  as  a  transcript  of  the  proceedings  of  the  Board  of 
Examiners  in  hearing  this  matter  has  been  furnished  to  me.  Fur- 
ther,  Mr,  Deganholb,  Chairman  of  the  Board  of  Exaaiiners,  has 
written  this  office  and  expressed  the  reasoning  of  the  Board 
in  arriving  at  their  decision. 

The  Board  of  Examiners  has  the  same  discretion  as  the 
Board  of  Permit  Appeals  in  determining  what  alternates  submit  ted 
are  equivalent,  or  superior,  to  the  standards  set  forth  in  our 
local  codes.   Therefore,  if  after  a  hearing,  they  determine  that 
the  alternate  offered  is  equivalent  or  superior  to  that  set  forth 
in  the  codes  in  so  far  as  safety  is  concerned,  they  have  the 
discretion  to  approve  the  alternate. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Albert  E.  Hayes,  Chief, 
Division  of  Fire  Prevention 

and  Investigation, 
Room  2,  City  Hall, 
San  Francisco  2,  California. 


MBF:GEB 


No.  1506-A 


January  31,  1961 


Mr.  Reuben  H.  Owens 
Director  of  Public  Works 
Room  260,  City  Hall 
San  Francisco  2,  California 


Re:  Proposed  Revision 
State  Housing  Act 


Dear  Mr .  Owens : 


This  replies  to  your  letter  of  January  19,  1961 
to  which  you  have  attached  a  draft  dated  November  22, 

1960  of  a  proposed  revision  of  the  State  Housing  Act, 
prepared  by  an  Assembly  Interim  Committee  of  the  Legis- 
lature headed  by  Assemblyman  Mulford.   Your  letter  states 
that  at  a  meeting  of  the  Committee  held  on  January  10, 

1961  at  which  Mr.  Levy,  Superintendent  of  our  Bureau  of 
Building  Inspection,  appeared  and  testified,  the  members 
of  the  Committee  present  "questioned"  Mr.  Levy's  analysis 
of  the  proposed  revision  of  the  State  Housing  Act.  Accord- 
ing to  your  letter  Mr.  Levy  stated  to  the  Committee  that 
the  proposed  revision  would  take  from  a  city:   (1)  the 
present  right  of  its  legislative  body  to  make  its  own 
determination  as  to  whether  its  code  is  the  equal  of  the 
State  regulations;   (2)  the  right  of  determination  of 
equivalent  materials,  methods  of  construction,  etc;   (3) 
the  rights  of  San  Francisco's  Board  of  Permit  Appeals  in 
the  matter  of  determining  equivalents. 

Your  letter  further  states  that,  following  Mr. 
Levy's  presentation.  Assemblyman  Milton  Marks  requested 
him  to  obtain  a  statement  from  me  upon  the  above  points 
and  also  as  to  the  "relative  jurisdictions''  of  the  City 
and  the  State  as  respects  the  adoption  of  a  code  equally 
as  restrictive  as,  or  more  restrictive  than,  the  State 
regulations. 
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Assuming  that  the  construction  of  buildings 
on  private  property  is  not  a  municipal  affair,  then,  as 
indicated  in  divisions  I,  II  and  III,  below,  Mr.  Levy's 
statements  are  in  my  opinion  correct. 

However,  as  indicated  in  division  IV,  below, 
it  is  my  opinion  that  the  decisions  of  the  appellate 
courts  indicate  that  the  construction  of  buildings  on 
private  property  is  a  municipal  affair.    If  so,  Mr.  Levy's 
statements  would  be  correct  only  as  to  non-chartered  cities 
and  would  not  apply  to  San  Francisco. 


Section  19825  of  the  California  Health  and  Safety 
Code  presently  declares  that  the  provisions  of  the  present 
State  Housing  Act  shall  not  apply  within  any  city  having 
and  enforcing  a  local  ordinance  prescribing  minimum  stan- 
dards equal  to  or  greater  than  the  provisions  of  the  State 
Housing  Act,  and  that  such  local  ordinance  shall  supersede 
the  provisions  of  the  State  Housing  Act.   The  local  ordinance 
supersedes  the  provisions  of  the  State  Housing  Act  when  the 
legislative  body  of  the  city  determines  that  the  ordinance 
is  in  force  and  effect  and  so  notifies  the  Department  of 
Industrial  Relations. 

Under  sections  17921  and  17922  of  the  proposed 
revision,  the  Department  of  Industrial  Relations  shall  adopt 
rules  and  regulations  governing  the  erection,  construction, 
enlargement,  conversion,  alteration,  repair,  moving,  removal, 
demolition,  occupancy,  use,  height,  area  and  maintenance  of 
all  buildings  and  structures  within  the  jurisdiction  of  the 
State,  and  said  rules  and  regulations  shall  include  provis- 
ions imposing  requirements  equal  to  or  more  restrictive  than 
those  contained  in  the  Uniform  Housing  Code,  Uniform  Building 
Code,  Unifoirm  Plumbing  Code,  and  National  Electrical  Code. 

Under  sections  17951  and  17952  of  the  proposed 
revision  of  the  State  Housing  Act,  the  legislative  body  of 
a  city  or  county  may  enact  ordinances  imposing  restrictions 
equal  to  or  greater  than  those  imposed  by  the  rules  and 
regulations  adopted  by  the  Department  of  Industrial  Relations. 
But  when  a  city  or  county  proposes  to  enact  such  an  ordinance, 
it  shall  deliver  copies  of  the  proposed  ordinance  to  the 
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Department  of  Industrial  Relations  and  that  department  shall 
within  ninety  days  notify  the  city  or  county  whether  or  not 
the  proposed  ordinance  prescribes  standards  equal  to  or 
greater  than  those  prescribed  by  the  proposed  revision  of 
the  State  Housing  Act  and  the  rules  and  regulations  pro- 
mulgated pursuant  thereto.    It  is  evidently  the  intention 
of  sections  17951  and  17952  of  the  proposed  revision  that  a 
local  building  ordinance  shall  not  be  adopted  until  the 
Department  of  Industrial  Relations,  or  the  State  Housing 
Commission  sitting  as  an  appeals  board,  shall  have  notified 
the  city  or  county  that  the  local  ordinance  does  prescribe 
standards  equal  to  or  greater  than  those  prescribed  by  the 
proposed  revision  and  the  rules  and  regulations  adopted 
pursuant  thereto. 

In  my  opinion  sections  17951  and  17952  of  the  pro- 
posed revision  of  the  State  Housing  Act  would  change  the 
present  mode  of  adopting  a  local  building  ordinance  under 
section  19825  of  the  California  Health  and  Safety  Code  as 
it  reads  at  present.    I  therefore  believe  that  Mr.  Levy's 
statement  that  the  proposed  revision  would  take  away  the 
present  right  of  the  legislative  body  of  a  city  to  make 
its  own  determination  as  to  whether  its  code  is  the  equal 
of  the  provisions  of  the  State  Housing  Act,  is  a  correct 
statement,  assuming  that  a  municipal  affair  is  not  Involved. 

II 

Section  106  of  the  San  Francisco  Building  Code 
provides  that  the  Superintendent  of  the  Bureau  of  Building 
Inspection  may  approve  an  alternate  material,  appliance, 
installation,  device,  arrangement  or  method  of  construction 
not  specifically  prescribed  by  that  code  if  he  finds  that 
the  proposed  alternate  satisfies  structural  and  other  code 
requirements  and  that  the  proposed  alternate  is,  for  the 
purpose  intended,  obviously  equivalent  to  or  better  in 
quality,  strength,  effectiveness,  fire  resistance,  dura- 
bility, safety  and  for  the  protection  of  life  and  health, 
than  the  material,  etc.,  prescribed  by  the  code.    Section 
106  further  provides  that  the  superintendent  may  require 
that  sufficient  technical  data  be  furnished  to  substantiate 
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any  claims  made  by  the  party  applying  to  use  an  alternate, 
and,  where  deemed  necessary,  may  require  tests  by  an 
approved  agency  or  authority  in  order  to  prove  that  the 
proposed  alternate  is  obviously  equivalent  or  better  in 
quality  than  the  material,  etc.,  prescribed  by  the  code. 

Section  15159  of  the  present  State  Housing  Act 
is  to  the  same  effect. 

Section  806  of  the  San  Francisco  Building  Code 
provides  for  a  Board  of  examiners  consisting  of  five 
members  qualified  by  experience  and  training  to  pass 
upon  matters  pertaining  to  building  design  and  construc- 
tion.  Vlien  the  Superintendent  of  the  Bureau  of  Building 
Inspection  has  refused  to  approve  an  alternate  under 
section  106,  the  party  applying  for  permission  to  use  an 
alternate  may  present  his  case  to  the  Board  of  Examiners."' 
Its  functions  are  to  determine  whether  specific  new 
materials  and  new  methods  and  types  of  construction,  not 
prescribed  by  t■^e   Building  Code  comply  with  the  standards 
of  safety  prescribed  by  the  code,  and  if  it  finds  that 
they  do,  to  recommend  to  the  superintendent  that  he  ap- 
prove the  alternate.   The  Board  of  Examiners  consists  of 
a  registered  structural  engineer,  a  registered  mechanical 
engineer,  a  registered  electrical  engineer,  a  licensed 
general  contractor  and  a  certificated  architect.   They 
are  appointed  by  the  Director  of  Public  Works  subject  to 
the  approval  of  the  Chief  Administrative  Officer. 

Under  section  17923  of  the  proposed  revision 
of  the  State  Housing  Act,  an  alternate  material,  appli- 
ance, installation,  device,  arrarig  emeat  or  method  of 
construction  not  specifically  prescribed  by  the  uniform 
codes  referred  to  in  section  17922  of  the  proposed 
revision,  may  be  approved  by  the  Department  of  Industrial 
Relations  acting  through  the  Division  of  Housing,  provided 
it  adopts  rules  and  regulations  related  thereto  and  pro- 
vided the  Division  of  Industrial  Relations  approves  such 
alternate. 

In  my  opinion  the  power  of  approving  alternates  now 
exercised  by  San  Francisco's  Superintendent  of  the  Bureau  of 
Building  Inspection  under  section  106  of  the  San  Francisco 
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Building  Code  and  by  its  Board  of  Examiners  under  section 
806  of  that  code,  would  be  superseded  under  the  proposed 
revision  of  the  State  Housing  Act,  assuming  a  municipal 
affair  is  not  involved. 

It  is  obviously  not  the  intent  of  the  proposed 
revision  that  jurisdiction  to  determine  the  equivalence 
or  superiority  of  alternates  be  vested  at  the  same  time 
in  a  local  official  and  board,  and  in  the  State  Department 
of  Industrial  Relations.   One  or  the  other,  but  not  both, 
would  have  jurisdiction. 

Mr.  Levy's  statement  that  the  proposed  revision 
of  the  State  Housing  Act  would  take  from  a  city  the  right 
of  determining  whether  a  proposed  alternate  is  an  equiva- 
lent, is  therefore,  in  my  opinion  a  correct  statement,  if 
a  municipal  affair  is  not  invol^'ed. 


Ill 

In  San  Francisco  when  a  building  permit  has  been 
denied,  the  applicant  can  appeal  to  the  City's  ooard  of 
Permit  Appeals  under  Section  39  of  the  San  Francisco  Charter 
and  that  board,  after  hearing  the  appeal  and  taking  evidence, 
may  concur  in  the  denial  of  the  permit,  or  by  a  vote  of  four 
members  overrule  the  department  denying  the  permit  and  order 
that  the  permit  be  granted.   The  board  consists  of  five 
members  appointed  oy  the  i4ayor. 

Under  section  17224  of  the  proposed  revision  of 
the  State  Housing  /^,ct  the  proposed  State  Housing  Commission, 
sitting  as  an  appeals  board,  would  have  appellate  juris- 
diction on  appeals  from  tiie  Department  of  Industrial  Relations 
to  determine  whether  use  of  an  alternate  vaaterial,  method  of 
construction,  etc.,  should  be  authorized. 

This  corresponds  to  part  of  tne  appellate  juris- 
diction currently  exercised  by  San  Francisco  s  lioard  of 
Permit  Appeals  on  an  appeal  from  the  denial  of  a  permit 
where  the  building  application  has  been  disapproved  by  the 
Bureau  of  Building  Inspection. 
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In  my  opinion  section  17924  of  the  proposed 
revision  does  not  contemplate  that  a  city's  appellate 
procedure  in  regard  to  the  authorizing  of  the  use  of 
alternates  in  place  of  prescribed  materials,  methods 
of  construction,  etc.,  would  continue  to  exist  side 
by  side  with  the  proposed  method  of  appeal  to  the  pro- 
posed State  Housing  Commission.   I  therefore  concur 
with  Mr.  Levy's  statement  that  the  proposed  revision 
would  take  from  the  City's  Board  of  Permit  Appeals  its 
jurisdiction  so  far  as  determining  whether  alternate 
materials,  appliances,  etc.,  may  be  used,  assuming  a 
municipal  affair  is  not  involved. 

IV 

As  noted,  your  letter  states  that  Assemblyman 
Milton  Harks,  in  addition  to  requesting  a  statement  from 
me  upon  the  above  points,  also  requested  a  statement  as 
to  the  "relative  jurisdictions  of  the  City  and  State  as 
regards  the  adoption  of  a  local  code  wiiich  is  equally  as 
restrictive  as,  or  more  restrictive  than,  the  State 
regulations. 

There  are  expressions  in  several  cases  indicating 
that  building  construction  is  a  municipal  affair"  as  that 
expression  is  used  in  sections  6  and  8  of  article  XI  of 
the  Constitution,  hence  that  charter  provisions  and  city 
ordinances  adopted  pursuant  thereto,  regulating  the  con- 
struction of  pri'ately  owned  buildings  on  private  property 
would  not  be  subject  to  an  act  of  the  Legislature.   If  this 
is  so,  the  proposed  revision  of  the  State  Housing  Act  would 
not  be  effective  in  San  Francisco.    (Brougher  v.  Board  of 
Public  Works.  205  Cal.  426.  435-439;  holding  the  Zoning  Act 
of  1917  [St.  1917,  p.  1419]  had  no  effect  in  San  Francisco; 
Brougher  v.  Board  of  Public  !_Torks,  107  Cal.  App.  15,  24, same; 
7  Ops.  Cal.  /tty.  Sen.  96,  971  Lindell  v.  Board  of  Permit 
Appeals .  23  Cal.  2d  303,  310-311,  citing  Brougher  v.  Eoard 
of  rub  lie  T'^orks .  107  C.A.  15,  24,  and  stating  that  San  Fran- 
cTsco  "by  appropriate  charter  and  ordinance  provisions,  has 
set  up  a  plan  of  procedure  regulating  the  issuance  of  building 
permits  for  the  construction  of  buildings  within  its  terri- 
torial limits,  undeniably  a  'municipal  affair'  over  which  it 
has  supreme  control";  Board  of  Permit  Appeals  v. Central  Permit 
Bureau.  186  A. C.A.  694,  700,  pointing  out  that  "San  Francisco 
is  a  charter  city,"  and  citing  the  Lindell  case.)   In  the 
earlier  case  of  I>iay  v.  Craig,  13  Cal.  App.  T5B,it  -was  declared 
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that  "the  construction  of  improvements  upon  private  property 
within  a  city  is  not  a  municipal  affair.    But  in  Brougher 
V.  Board  of  PuDlic~!Torks,  205  Cal.  426,  427,  the  Court,  after 
referring  to  that  decision,  stated:   "Assuming  that  the 
regulation  of  private  buildings  in  a  municipality  is  not  a 
municipal  affair,  it  is  not  shown  that  the  requirements  as 
to  the  height  of  buildings,  provided  by  Ordinance  No.  7519 
(New  Series),  contravenes  any  general  law  of  the  state  upon 
the  subject.'' 

In  my  opinion,  the  cases  above  indicate  that,  con- 
trary to  May  V.  Craig,  supra,  building  construction  is  a 
municipal  affaiF!   if  so,  the  proposed  revision  of  the  State 
Housing  Act,  if  enacted  into  law,  would  be  without  effect  in 
San  Francisco  and  other  chartered  cities  insofar  as  its  pro- 
visions were  in  conflict  with  charter  provisions  and  with 
ordinances  enacted  pursuant  thereto. 

Possibly  the  "municipal  affairs"  concept  accounts  for 
the  fact  that  the  members  of  the  Assembly  Interim  Committee 
headed  by  Assemblyman  Mulford  questioned  Mr.  Levy's  analysis 
of  the  effect  of  the  proposed  revision  of  the  State  Housing 
Act.    It  may  be  that  the  Committee  does  not  intend  that  the 
proposed  revision  be  effective  in  chartered  cities.   If  so, 
the  proposed  revision  could  be  clarified  by  stating  that; 
This  Act  does  not  apply  to  any  municipality  having  a  free- 
holders' charter  adopted  and  ratified  under  the  Constitution. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 

cc :  Assemblyman  Don  Mulford 

364  14th  Street,  Oakland,  Calif. 

Assemblyman  Milton  Marks 
235  i^tontgomery  Street 

Mr.  Byron  L.  Nishkian 
65  St.  Germain  Avenue 
San  Francisco,  California 

Zllis  D.  Sox,  Director 
Department  of  Public  Health 

Albert  2.  Hayes,  Chief 

Div.  Fire  Prev.  &  Public  Safety 

GEB:Jeb 
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February  3,  1961 


Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Dear  Sir: 

I  have  noted  the  contents  of  your  letter  of  January  24, 
1961  and  wish  to  advise  you  as  follows: 

At  the  time  that  I  issued  Opinion  No.  1434  I  did  not  have 
a  copy  of  the  agreement  which  all  the  member  cities  and  counties 
would  have  to  execute  to  create  the  Association  of  Bay  Area  Govern- 
ments.  In  the  last  paragraph  of  Opinion  No.  1434,  however,  I  stated 
as  follows : 

"I  see  no  legal  objection  to  becoming  a 
member  of  this  association,  as  this  would  not 
constitute  a  delegation  of  legislative  authority 
provided  the  joint  exercise  of  powers  agreement 
to  be  signed  by  the  City  follows  the  pattern  of 
the  study  group  outlined  in  the  by-laws." 

Since  the  issuance  of  this  opinion,  I  have  received  a  copy 
of  the  proposed  agreement  which  your  committee  has  presently  before 
it  for  autnorization  as  to  execution.  Accordingly  I  will  comment  on 
it  relative  to  its  terms  and  the  effect  that  these  terms  would  have 
upon  the  City  and  County  of  San  Francisco. 

The  agreement  itself  is  short  but  because  it  incorporates 
by  reference  the  provisions  of  the  by-laws  of  the  Association,  it  is 
necessary  to  consider  both  the  agreement  and  the  by-laws  in  order  to 
determine  the  powers  of  the  Association.   The  powers  of  the  Associa- 
tion are  not  in  any  way  changed  by  the  agreement  and  are  identical 
to  those  that  I  discussed  in  Opinion  No.  1434.   Your  inquiry  is 
particularly  directed  at  the  authority  of  the  Association  to  author- 
ize certain  indebtedness  which  the  Association  must  thereafter  pay. 
The  only  reference  to  any  right  to  incur  a  debt,  liability  or  obliga- 
tion appears  in  Paragraph  3  of  the  agreement.   In  this  paragraph  the 
following  language  appears: 
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"The  association  shall  have  the  power  in  its  own 
name,  to  nake  and  enter  into  contracts,  to  employ 
agents  and  employees,  to  acquire,  hold  and  dis- 
pose of  property,  and  to  incur  debts,  liabilities 
or  obligations  necessary  for  the  accomplishment 
of  the  purposes  of  this  agreementT"   (Emphasis 
added.) 

The  last  phase  of  this  sentence  which  I  have  underlined 
restricts  the  incurrence  of  these  debts,  liabilities  and  obligations 
to  those  things  necessary  for  the  accomplishment  of  the  purposes  of 
the  agreement.  The  purposes  appear  in  Paragraph  1  of  the  agreement 
wherein  the  language  incorporates  the  by-laws  of  the  Association. 
I  have  re-examined  the  by-laws  and  find  that  they  are  no  different 
than  those  that  I  have  advised  in  my  Opinion  No.  1434.  They  have 
for  their  purposes  the  following  functions: 

"ARTICLE  I.   FUNCTIONS . 

"The  functions  of  the  Association  shall  include: 

"A.  Review  of  Governmental  Proposals.  The 
review  of  proposals  for  metropolitan  area  or  regional 
governmental  units  or  agencies,  and  the  making  of 
appropriate  policy  or  action  recommendations. 

"B.   Study  of  I'fetropolitan  Area  Problems.  The 
identification  and  study  of  problems,  functions  and 
services  in  the  San  Francisco  Bay  Metropolitan  Area, 
and  the  making  of  appropriate  policy  or  action 
recommendations . 

"C.  Other  Functions.  Such  other  metropolitan 
or  regional  functions  as  the  General  Assembly  shall 
deem  appropriate  for  the  Association." 

The  balance  of  the  by-laws  provide  for  the  internal  organ- 
ization and  functioning  of  the  Association.  Nowhere  in  the  by-laws 
or  in  the  agreement  is  there  any  authority  for  the  Association  to 
issue  any  bonds  or  other  type  of  indebtedness.  Lacking  this  recited 
power,  I  advise  you  that  the  Association  is  powerless  to  issue  any 
indentures,  whetner  based  upon  a  revenue  producing  facility  or 
otherwise. 

I  have  been  informed  by  ray  deputy  who  was  present  that  oral 
representations  were  made  to  the  committee  that  the  power  to  issue 
revenue  bonds  was  inherent  in  the  Association  since  it  was  created 
under  the  Joint  Exercise  of  Powers  Act.   (Title  1,  Division  7, 
Chapter  5,  Articles  1  and  2  of  the  Government  Code.)  Accordingly  I 
have  carefully  examined  this  act.  Article  2  of  the  act  commencing 
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at  Section  6540  is  entitled  "Fewer  to  Issue  Revenue  Bonds."  Perhaps 
to  a  lay  person  this  title  could  be  read  to  mean  that  there  is  an 
inherent  power  in  the  created  entity  to  issue  revenue  bonds.  A  read- 
ing of  the  sections,  however,  dispels  beycnd  any  question  of  doubt 
such  a  conclusion.   The  section  dealing  with  the  issuance  of  revenue 
bonds  by  entities  created  in  this  fashion,  states  that,  unlike  the 
other  powers  of  the  entity,  the  power  to  issue  revenue  bonds  is 
"additional  to  the  powers  common  to  the  parties  to  the  Joint  Powers 
Agreement  but  shall  not  be  exercised  until  authorized  by  the  parties 
to  the  agreement."   (Emphasis  added.)   (Section  6547  Government  Code) 

Section  6547.1  of  the  Government  Code  provides  the  entity 
with  an  additional  power  to  incur  other  forms  of  indebtedness  but 
again  it  specifies  that  "said  further  additional  power  shall  not  be 
exercised  until  authorized  by  the  parties  to  the  agreement. 
(Emphasis  added.)   In  the  light  of  the  language  which  I  have  quoted 
from  the  Government  Code,  it  is  quite  clear  that  an  entity  such  as 
this  Association  would  have  no  inherent  power  to  issue  revenue  bonds 
or  any  other  forms  of  indentures. 

A  third  question  also  arose  at  your  committee  hearing  con- 
cerning the  obligation  of  the  City  and  County  of  San  Francisco  if 
revenue  bonds  were  authorized  and  sold  and  then  the  Association 
defaulted  in  their  payment.   This  question  appears  to  be  academic 
since  I  have  already  concluded  that  the  Association  has  no  authority 
to  issue  these  bonds.   However,  I  wish  to  point  out  to  you  that 
should  authority  ever  be  granted  to  the  Association  of  Bay  Area 
Governments  to  issue  revenue  bonds  or  other  forms  of  indebtedness, 
no  responsibility  for  their  payment  vould  devolve  upon  the  City  and 
County.   Section  6551  of  the  Government  Code  reads  as  follows: 

"S6551.   Revenue  bonds  not  debt  of  public 
agencies.   Revenue  bonds  issued  under  this  article 
shall  not  constitute  a  debt,  liability  or  obliga- 
tion of  any  of  the  public  agencies  who  are  parties 
to  the  agreement  creating  such  entity." 

I  believe  that  this  section  as  quoted  is  self-explanatory 
and  should  remove  any  doubt  in  your  minds  as  to  the  question  of  the 
City  being  obligated  to  pay  any  bonds  or  other  forms  of  indebtedness 
which  the  Association  may  be  subsequently  authorized  to  issue. 

I  trust  that  I  have  covered  the  questions  which  were  before 
your  committee  and  that  the  answers  I  have  given  you  will  assist  you 
in  your  deliberations.   Should  any  other  question  arise  which  is  not 
covered  here,  please  communicate  with  me  and  I  shall  endeavor  to 
assist  you  further. 

Yours  truly, 

DION  R.  HOLM 
BJW/jeb  ^^^y   Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Kail 

San  Francisco  2,  California 


Re:   Right  of  City  and  County  of  San  Francisco 
to  'Jithdraw  from  the  Association  of  Bay 
Area  Governments 


Dear  Mr.  Dolan: 


This  is  in  reply  to  yours  of  February  8,  1961,  wherein 
you  advised  that  Supervisor  James  L.  Halley,  a  member  of  the 
County,  State  and  National  Affairs  Conanittee,  has  requested  that 
I  answer  this  further  question  in  connection  with  the  City's  pro- 
posed membership  in  the  Association  of  Bay  Area  Governments: 

"is  there  any  impediment  of  any  kind  contained  in 
the  agreement  or  by-laws  which  would  prevent  the 
City  and  County  of  San  Francisco  from  withdrawing 
from  the  organization  at  any  time  it  so  desired? 

The  agreement  for  the  Association  of  Bay  Area  Governments 
is  executed  pursuant  to  the  joint  exercise  of  powers  provisions  of 
the  Government  Code.   (Government  Code,  Sections  6500-6578)  Sec- 
tion 6510  of  the  Government  Code  provides  in  connection  with  joint 
exercise  of  powers  agreements  as  follows: 

"The  agreement  may  be  continued  for  a  definite 
term  or  until  rescinded  or  terminated.  The  agree- 
ment may  provide  for  the  method  by  which  it  may  be 
rescinded  or  terminated  by  any  party.'' 

The  agreement  of  the  Association  of  Bay  Area  Governments 
provides  as  follows : 
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"6.   Duration  of  A^eement.  This  Agreement 
shall  continue  in  effect  until  it  is  rescinded 
or  terminated  in  the  manner  provided  in  the 
By-Laws;  provided,  that  the  termination  of  the 
Agreement  or  withdrawal  from  membership  in  the 
Association  by  individual  counties  or  cities 
shall  not  operate  to  terminate  this  Agreement." 

The  By-Laws  of  the  Association  of  Bay  Area  Governments 
provide  as  follows: 

"ARTICLE  XI.   WITHDRAWAL. 

"Any  member  city  or  county  may,  at  any  time, 
withdraw  from  the  Association;  providing,  however, 
that  the  intent  to  withdraw  must  be  stated  in  the 
form  of  a  resolution  enacted  by  the  legislative 
body  of  the  jurisdiction  wishing  to  withdraw.   Such 
resolution  of  intent  to  withdraw  from  the  Associa- 
tion must  be  given  to  the  Executive  Director  by  the 
withdrawing  jurisdiction  at  least  30  days  prior  to 
the  effective  date  of  withdrawal." 

You  will  note  from  the  above  provisions  of  the  agreement 
and  by-laws  that  the  City  and  County  of  San  Francisco  may  withdraw 
from  the  Association  of  Bay  Area  Governments  upon  compliance  with 
the  provisions  of  Article  XI  of  the  by-laws,  which  provisions  would 
require  that: 

1.  The  intent  to  withdraw  must  be  in  the  form  of 
a  resolution  enacted  by  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco; 
and 

2.  Such  resolution  to  withdraw  from  the  Association 
must  be  given  to  the  Executive  Director  at  least 
30  days  prior  to  the  effective  date  of  withdrawal. 

In  my  letter  of  February  3,  1961,  I  advised  you  that  under 
the  joint  exercise  of  powers  provisions  of  the  Government  Code  re- 
ferred to  above,  the  Association  of  Bay  Area  Governments  could  not 
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follows 


exercise  the  power  to  issue  revenue  bonds  "until  authorized  by  the 
parties  to  the  agreement."   (Government  Code,  Section  6547) 

If  the  parties  to  the  agreement  do  authorize  the 
Association  of  Bay  Area  Governments  to  issue  revenue  bonds,  so 
long  as  any  bonds  or  interest  coupons  thereof  are  outstanding 
and  unpaid  the  joint  powers  agreement  will  be  irrevocable  and  may 
not  be  amended  or  modified  in  any  manner  detrimental  to  the  bond- 
holders.  (Government  Code,  Section  6573) 

Section  6573  of  the  Government  Code  provides  In  part  as 

"So  long  as  any  bonds  or  interest  coupons 
thereof  are  outstanding  and  unpaid,  the  revenues 
and  interest  thereon  shall  not  be  used  for  any 
purpose  not  authorized  by  the  indenture,  .  .  . 
and  during  such  period  the  joint  powers  agreement 
shall  be  irrevocable  and  may  not  be  amended  or 
tnodified  in  any  manner  to  the  detriment  of  the 
bondholders.'^   (Emphasis  added) 

Thus ,  if  revenue  bonds  were  to  be  authorized  by  the 
Association  of  Bay  Area  Governments,  the  agreement  could  not  be 
terminated  while  any  bonds  or  interest  coupons  thereof  were  out- 
standing and  unpaid.  The  withdrawal  of  any  party  to  the  agreement 
as  provided  in  Article  XI  of  the  by-laws  would  in  effect  be  an 
amendment  and  modification  of  the  agreement.   Such  withdrawal 
could  not  be  accomplished  if  it  would  in  any  manner  be  detrimental 
to  the  bondholders. 


CONCLUSION 


You  are  therefore  advised  that  the  City  and  County  of 
San  Francisco  could  withdraw  from  the  Association  of  Bay  Area 
Governments  by  complying  with  the  provisions  of  Article  XI  of  the 
by-laws  by  expressing  its  Intent  to  withdraw  by  resolution  and 
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forwarding  the  resolution  to  the  Executive  Director  at  least  30  days 
prior  to  the  effective  date  of  withdrawal,  provided,  however,  that 
the  City  and  County  of  San  Francisco  would  not  be  able  to  withdraw 
if  revenue  bonds  were  to  be  authorized  by  the  Association  of  Bay 
Area  Governments  so  long  as  any  bonds  or  interest  coupons  thereof 
were  outstanding  and  unpaid  if  such  withdrawal  would  be  detrimental 
to  the  bondholders. 

Yours  truly, 


DION  R.  HOm 
City  Attorney 


LSM 


OPINION  NO.  1507 
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SUBJECT:   CHARTER  SECTION  151.3  AND  RATES  OP  PAY  THEREUNDER; 

RELATION  TliEREOF  TO  POWER  OF  THE  CIVIL  SERVICE  C0MI4ISSI0N 
TO  CLASSIFY,  RECLASSIFY  AND  ALLOCATE  POSITIONS  PURSUANT 
TO  CHARTER  SECTION  l4l. 


Dear  Sir: 


Your  request  for  an  opinion  Is  as  follows: 

REQUEST 

"In  connection  with  the  recent  city- 
wide  classification  survey  made  by  the  J,  L. 
Jacobs  Company. now  before  the  Civil  Service 
Corrmission  for  action,  we  have  received  a 
communication  from  the  Construction  and 
General  Laborers  Union,  Local  26l,  protest- 
ing a  number  of  proposed  classifications 
involving  employees  who  are  members  of  the 
uriion.   The  letter  states  in  part,  'Our 
further  grounds  are  on  the  basis  that  all 
positions  covered  by  collective  bargaining 
agreements  are  not  subject  to  allocation, 
classification  or  reclassification  under 
Section  l4l  of  the  Charter,  but  are  subject 
solely  to  the  provisions  of  Section  151.3 
of  the  Charter. ' 

"Your  opinion  is  respectfully  requested 
as  to  whether  the  provisions  of  Section  151.3 
of  the  Charter  which  govern  the  procedures 
for  establishing  the  compensation  of  certain 
employees,  in  any  way  restricts  the  authority 
of  the  Civil  Service  Commission  to  classify 
and  reclassify  all  places  of  employment  in 
accordance  with  the  provisions  of  Section  l4l 
of  the  Charter. 

"Inasmuch  as  these  classification  matters 
are  now  before  the  Civil  Service  Commission 
for  action,  your  early  attention  to  this  request 
will  be  appreciated." 
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OPINION 


In  keeping  with  well-established  principles  of 
consti-uction,  cur  local  Charter  must  be  read  as  a  whole, 
wltn  each  section  being  given  its  appropriate  weight  and 
effect  in  the  Charter  scheme  (Hanley  v.  Murphy,  40  Cal.  2d 
572),   Thus,  Section  3^1,  with  its  reference  to  allocation, 
classification  and  reclassification,  must  be  given  its  full 
effect  and  reconciled  where  possible  with  all  of  the  provi- 
sions of  Section  151.3^  relating  to  the  fixing  of  compensations 
for  the  employees  in  the  "groups  and  crafts"  category.   Under 
so-called  "parity  pay"  legislation,  the  matter  of  classification, 
as  the  same  Involves  the  assignment  and  performance  of  duties, 
is  important  and  is  a  definite  part  of  the  entire  picture  which 
affects  the  pay  (based  upon  salaries  paid  in  private  employment) 
to  which  a  public  employee  is  entitled.   The  cases  of  Leftridge 
V.  Sacramento,  59  C.  A.  2d  516,  and  Goodrich  v.  Fresno,  74  C.  A. 
"^d  31.  sPiow  that  a  civil  service  commissToh  operating  under  the 
mandate  of  parity  pay  legislation,  and  having  the  power  to 
classify  positions  on  the  basis  of  duties,  is  empowered  to 
detenalne  whether  a  position  is  entitled  to  be  classed  in  one 
or  another  category,  with  the  consequent  result  of  differences 
in  compensation  flowing  out  of  the  distinctions  in  class  which 
are  set  up  by  virtue  of  the  performance  of  different  duties. 

The  portion  of  the  Local  26l  letter  which  you  set  out 
in  your  request,  as  above  described,  is  undoubtedly  meant  to 
paraphrase  certain  language  in  Randall  v.  VJolff,  95  C.  A.  2d  795, 
wherein  it  was  determined  that  employees  of  our  City  and  County 
subject  to  Charter  Section  151,3  who  were  classified  by  the  Civil 
Service  Commission  as  "pavers",  but  who  were  doing  all  of  the 
same  work  that  vvas  done  in  private  industry  in  San  Francisco  by 
"bricklayers",  were  required  to  be  paid  the  rate  paid  bricklayery  in 
private  employment  rather  than  the  lower  rate  set  up  in  the  City 
and  County  ordinance  on  the  basis  of  the  "pavers"  classification. 


(p.  803): 


In  the  course  of  its  opinion  the  court  therein  said 

"...  There  Is  no  provision  in  Section  151.3 
requiring  consideration  of  classification  in 
determining  the  'rate  of  pay.'   It  was  not 
necessary  that  the  trial  court  make  any  order 
with  reference  to  classification." 

At  the  same  page  of  the  Randall  opinion  the  court  made 
the  following  statement : 

"...  The  rate  of  pay  must  be  fixed  in 

accordance  with  the  work  performed  and 

not  by  the  appellation  given  to  a  certain 

Job  by  the  civil  service  commission." 
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The  plain  and  final  result  of  the  holding  in  the 
Randall  case  is  this:  regardless  of  what  designation  may 
be  attached  ty  the  Commission  to  any  position  during  the 
course  of  classification,  allocation  or  reclassification, 
d  City  and  County  employee  whose  position  is  subject  to 
Charter  Section  1^1.3  must  be  paid  the  same  rate  of  pay  as 
that  generalljf  prevallliig  In  private  industry  In  San  Francisco 
for  that  private  employee  who  does  work  similar  to  that  which 
Is  done  by  the  City  employee.   That  Is,  a  City  carpenter  must 
receive  the  same  rate  of  pay  that  a  carpenter  receives  in 
private  employment  In  San  Francisco,  or  a  City  plumber  must 
receive  the  same  rate  of  pay  that  a  plumber  receives  in  private 
employment  in  San  Francisco.   It  Is  not  legally  permissible, 
for  instance,  that  during  a  classification  or  reclassification 
procedure  a  name  tag  could  be  attached  to  such  positions  of 
carpenter  or  plumber  so  as  to  deprive  the  occupants  thereof  of 
the  right  to  the  rate  of  pay  generally  prevailing  In  private 
Industry  for  carpenters  and  plumbers.   In  short,  the  name 
that  might  be  given  to  the  City  position  would  be  completely 
immaterial  on  the  question  of  pay  entitlement  If,  as  a  fact, 
the  occupa.it  of  the  position  was  performing  duties  which  in 
private  employment  would  entitle  him  to  the  pay  of  a  carpenter 
or  plumber  in  accordance  wirh  the  examples  used  above. 

Adherence  to  the  principles  just  expressed  will  com- 
pletely preserve  the  rules  set  forth  in  the  cases  above  noted, 
and  at  the  same  time  will  preserve  the  power  of  the  Civil 
Service  Commission  over  the  subjects  of  classification,  alloca- 
tion and  reclassification;  which  power  continues  to  coexist 
with  the  salary  rights  of  the  groups  and  crafts  employees  as 
estaolished  by  Section  151.3.   So  long  as  the  Comjiiisslon 
observes  the  rule  of  the  Randall  case,  supra,  to  the  effect 
that  for  the  purposes  of  Section  151.3  tBe  'Vate  of  pay  must 
be  fixed  in  accordance  with  the  work  performed  and  not  hy   the 
appellation  given  to  a  certain  job  by  the  Civil  Service  Com- 
mission," the  Commission's  powers  under  Section  l4l  and  the 
rights  of  the  employees  under  Section  151.3  continue  to  remain 
together  as  Integral  parts  of  the  entire  civil  service  scheme 
provided  for  in  the  Charter. 

However,  a  note  of  caution  v/hlch  I  conceive  proper 
to  be  sounded  in  the  Interest  of  the  public,  and  to  the  end 
that  litigation,  with  Its  consequent  expenditures  in  money  and 
man-hours  of  legal  work,  may  be  avoided  wherever  the  same  is 
not  a  necessity.   Traditional  and  well  established  positions 
subject  to  Section  151.3  should  not  be  Impressed  with  class 
titles  which  differ  in  sufficient  degree  from  existing  class 
titles  to  create  doubts  respecting  the  true  nature  of  the  duties 
thereof  and  the  consequent  rates  of  pay  to  which  occupants  of 
such  positions  are  entitled,  based  upon  pay  rates  In  private 
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employraent  for  doing  similar  work.   It  occurs  to  ipe  tliat 
anything  less  than  the  most  careful  adherence  in  classifi- 
cation and  titling  to  established  duty  patterns,  in  instances 
where  city  work  corresponds  with  private  work,  will  result  in 
needless  and  expensive  litjigation;  since,  in  any  event,  the 
City's  undoubted  responsibility  to  Section  151.3  employees  is 
to  pay  them  ''in  accordance  with  work  performed  and  not  by  the 
appellat-.ion  given  to  a  certain  job  by  the  Civil  Service  Com- 
mission."   (Randall  v.  Wolff,  supra. ) 

You  are  advised  as  above  set  forth  with  regard  to 
the  question  submitted  by  you. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   George  J.  Grubb 

General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 


WPB/BJ\-f 


OPINION  NO.  1503 
February  14,  196I 

SUBJECT:   SECRECY  IN  PROSPECTIVE  BIDDERS'  LIST 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"For  a  great  many  years  it  has  been  the 
policy  of  the  Department  of  Public  Vs'orks  to 
keep  secret  the  names  of  prospective  bidders 
on  its  public  \70rks.   This  was  done  to  prevent 
possible  collusion  in  bidding  on  tlie  work  and 
I  believe  it  to  be  to  the  City's  interests  to 
continue  to  refuse  to  divulge  tne  names  of 
prospective  bidders. 

"I  am  now  informea  by  certain  people  v\fho 
desire  to  have  this  ruling  abolished  that  the 
action  of  the  Director  of  Public  Uorks  and  of 
this  office  is  unconstitutional: 

'Secrecy  in  public  affairs  is  lincon- 
stitutional.   The  restriction  of  this 
public  information  is  a  process  of 
secrecy  and  is,  therefore,  unconstitu- 
tional in  our  opinion,' 

"May  I  therefore  liave  your  opinion  on 
wliether  the  Department  of  Public  V.'orks  can 
legally  withhold  the  names  of  prospective  bidders 
on  public  v/orks." 

OPINION 


In  the  absence  of  a  statut3,  ordinance  or  charter 
provision  authorizing  the  Department  of  Public  V/orks  to  with- 
hold the  names  of  prospective  bidaers  on  public  works.  It  is 
my  opinion  that  the  Department  cannot  legally  withhold  thej.r 
names. 

The  powers  of  the  Department  of  p-j.blic  Worics  are 
those  which  have  been  expressly,  or  by  jmplication,  conferred 
upon  it  by  charter,  ordinance  and  statute.   If  a  power  has 
not  been  expressly  or  Impliedly  conferred,  the  pov.-er  does  not 
exist,   (Diersen  v.  Civil  Service  Commission,   43  C.A.  2d  33^ 
61 ;   A  lien  v,  Mc::J.nley,lo  C,  2d  b^Y,  '^051   ^on  Sclimidt  v,  Wldber, 

105  cn5i.  357,  i53r^ 


W 
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I  can  find  no  provision  in  the  statutes,  the  Charter, 
or  our  ord^nanceti  authorizing  the  Department  of  Public  V.'orks 
to  withholl  the  names  of  prospective  bidders. 

Governnent  Code  §1227  provides  that,  "The  public 
records  and  other  matters  in  the  office  of  any  officer,  except 
as  otherwise  provided,  are  at  all  times  during  office  hours 
open  to  inspection  of  any  citizen  of  the  state." 

Since  no  law  has  "otherviise  provided,"  it  is  my 
opinion  that  the  prospective  bidders'  lists  are  open  to  in- 
spection under  the  provisions  of  Government  Code  §1227. 
Compare  C.C.P.   §§l8o3  and  1092. 

Section  1831,  subd.  5,  of  the  Code  of  Civil  Procedure 
provides  that  "a  public  officer  cannot  be  examined  as  to  com- 
munications made  to  him  in  official  confidence  when  the  public 
interest  would  suffer  by  the  disclosure."  V/hen  a  prospective 
bidder  takes  out  plans  and  specifications  from  the  Department  of 
Public  V'orks,  no  communication  is  made  by  him  in  official  con- 
fidence to  the  Department  of  Public  V/orks.   Therefore,  C.C.P. 
§lSc31,  subd.  5,  does  not,  in  my  opinion,  make  the  names  of 
prospective  bidders  a  privileged  communication.   In  City  and 
County  of  San  Francisco  vs.  Superior  Court,  33  C.  2d  It^f^ ,    it 
was  held  that  where  private  employers  submitted  to  the  Civil 
Service  Commission  information  relative  to  the  rates  of  wagec 
paid  bheir  employees,  on  the  Commission's  v;rltten  promise  and 
agreement  with  each  employer  that  the  source  of  all  information 
supplied  would  oe  held  in  confidence,   the  informa- 
tion supplied  was  privileged  under  C.C.P.  §lc38l,  subd.  5^  supra, 
and  inspection  of  the  data  obtained  from  the  private  employers 
could  net  be  had.  There  was  in  that  case  obviously  a  commanica- 
tion  made  to  the  Civil  Service  Commission  in  official  confidence. 
But  tnere  is  no  such  communication  in  connection  with  prospec- 
tive biaders'  lists.   Hence  the  cited  case  is  inapplicable. 

Your  letter  states  that  the  policy  of  the  Department 
of  Public  V/orks  to  keep  secret  the  names  of  prospective  bidders 
was  adopted  to  prevent  possible  collusion  in  bidding  on  puolic 
works,  and  that  you  believe  it  is  to  the  City's  interest  that 
the  names  of  prospective  bidders  be  not  divulged.   In  my  opxrlon 
this  would  be  a  valid  reason  for  the  passage  by  the  Board  of 
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Supervisors  of  an  ordinarice  authorizing  the  withholding  of 
the  names  of  prospective  bidders  on  public  vjorks.   Possibly 
consideration  should  be  given  to  the  passage  of  such  an 
ordinance.  Hoviever,    I  believe  that  these  considerations  do 
not  authorize  the  Department  of  Public  V'orks  to  keep  the 
names  secret  in  the  absence  of  such  an  ordinance. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Hon.  Sherman  P.  Duckel 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,   California 


GEB/RAB 


No.  1508-A 


February  14,  1961 


Mr.  Harry  Ross,  Controller 

City  and  County  of  San  Francisco 

Room  109  City  Hall 

San  Francisco  2,  California 


SUBJECT:  RECONCILIATION  OF  OPINION  NO.  777 
OF  JANUARY  21,  1954,  WITH  GOVERN- 
MENT CODE  SECTIONS  74511  AND  74515 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  that  City 
Attorney's  Opinion  No.  777  of  January  21,  1954  be  reconciled  with 
Government  Code  Sections  74511  and  74515. 

Government  Code  Section  74511  provides  in  substance 
that  official  reporters  in  the  Municipal  Court  in 
lieu  of  any  other  compensation  provided  by  law  for 
their  services  in  reporting  testimony  and  proceed- 
ings in  court  shall  receive  a  monthly  salary  in  the 
same  sum  monthly  or  per  diem  as  is  paid  the  official 
reporters  of  the  Superior  Court  in  the  City  and 
County  of  San  Francisco. 

Government  Code  Section  74515  provides  as  follows: 

"Official  reporters  of  such  court  shall  be 
members  of  any  retirement  system  maintained  by 
the  city  and  county.   For  the  purpose  of  such 
retirement  system  the  salary  provided  in  this 
article  for  such  reporters  shall  be  deemed  their 
entire  compensation." 

City  Attorney's  Opinion  No.  777  of  January  21,  1954  held 
that  in  the  light  of  the  ajiplicable  retirement  provisions  of  the 
Charter  of  the  City  and  County  of  San  Francisco  (as  therein  dis- 
cussed) it  was  proper  to  consider  in  addition  to  the  reporter  's 
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salary  the  amount  of  money  paid  to  a  court  reporter  for  trans- 
criptions from  the  treasury  of  the  City  and  County  of  San  Fran- 
cisco as  a  part  of  said  reporter's  "compensation'  for  retirement 
purposes. 

The  law  is  clear  that  the  creation  of  a  pension  or 
retirement  system,  such  as  our  San  Francisco  City  and  County  Em- 
ployees' Retirement  System,  is  a  municipal  affair  and  the  determin- 
ation of  who  may  be  included  as  a  member  or  what  shall  be  consid- 
ered as  the  member's  'compensation'  upon  which  retirement  benefits 
shall  be  predicated  is  strictly  a  'municipal  affair"  and  cannot  be 
directed  or  dictated  by  state  law, 

Butterworth  v.  Boyd  [1938], 
12  Cal.  2d  140,  147; 

Klench  v.  Water  Pension  Fund  Comrs.  [1926], 
79  C.A.  171,  17y; 

See  also:   City  Attorney's  Opinion  No.  1006, 

dated  October  31,  1955; 

City  Attorney's  Opinion  No.  4092, 
dated  March  25,  1943. 

So  here,  our  applicable  Charter  provisions,  in  so  far  as 
concern  our  Retirement  System,  as  to  who  may  be  included  as  a  mem- 
ber of  the  System  or  what  shall  be  considered  as  the  member's 
''compensation''  upon  which  retirement  benefits  shall  be  predicated 
supersede  any  provisions  of  the  Government  Code  or  any  state  law 
on  these  subject  matters;  and  specifically,  in  this  instance,  the 
provisions  of  Government  Code  Section  74515  being  in  conflict  with 
our  own  applicable  Charter  provisions  as  to  what  shall  be  deemed 
the  reporter's  "compensation'  for  our  retirement  purposes--our 
Charter  must  control. 

Hence  our  Opinion  No.  777,  so  defining  our  applicable 
Charter  provisions,  properly  stands  and  controls  as  to  what  shall 
be  considered  as  the  reporter's  'compensation'  for  our  retirement 
purposes. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
NSW: eh 
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SUBJECT:   TAXATION;  EQUALIZATION;  DUTY  OF  BOARD  OF  SUPERVISORS 
TO  RECONVENE  AS  BOARD  OF  EQUALIZATION  TO  REVIEW 
APPLICATION  OF  TAXPAYER  UPON  THE  SHOWING  OF  LACK  OF 
PROCEDURAL  DUE  PROCESS  OF  LAW  IN  INITIAL  PROCEEDINGS. 

Dear  Sir: 

I  have  your  request  for  opinion  as  to  whether  the  Board 
of  Supervisors  may  reconstitute  Itself  as  the  Board  of  Equalization 
fior  the  purpose  of  according  a  taxpayer  a  hearing  upon  an  applica- 
tion filed  In  a  previous  year. 

Investigation  reveals  that  Ocean  Terminals  regularly  made 
application  to  the  Board  of  Equalization  In  the  year  1955  for  the 
review  of  the  valuations  placed  upon  Its  possessor  Interests  In 
Piers  No.  hi   and  kk.      The  two  applications  were  calendared  as 
Item  No.  66  on  the  equalization  roster  before  the  Board  In  that 
year,  but  the  hearing  was  Inadvertently  confined  to  but  one  of  the 
assessments  from  which  appeal  had  been  taken. 

At  the  conclusion  of  the  Board's  deliberations,  the 
assessment  on  Pier  4l  was  ordered  reduced  to  zero  valuation.   No. 
presentation  v.'as  made  as  to  the  valuation  of  $3^^085  placed  upon 
the  possessory  Interest  charged  to  the  taxpayer  for  Pier  44,  this 
latter  assessment  thereby  rf^nialnlng  upon  the  tax  rolls  In  the 
office  of  the  Tax  Collector. 

Recently,  the  attorney  for  the  Bureau  of  Delinquent 
Revenue  Initiated  an  action  at  law  for  the  collection  of  the 
apparent  delinquent  assessment  for  Pier  44,  and  Investigation  was 
then  made  which  Drought  to  light  the  foregoing  facts. 

Ocean  Terminals  has  requested  that  the  Board  of  Super- 
visors sit  again  as  the  Board  of  Equalization  In  order  to  hear 
valuation  questions  pertaining  to  the  assessment  now  shown  on  the 
Tax  Collector's  records  as  being  delinquent. 

OPINION 

The  Constitution  and  statutes  of  the  State  of  California 
provide  that  before  an  ad  valorem  tax  becomes  final,  the  taxpayer 
must  be  given  an  opportunity  to  have  the  Assessor's  valuation 
reviewed  by  an  Impartial  board  of  equalization.   (Constitution, 
Art.  XIII,  Sec.  9;  Peterson  v.  Johnson,  39  C.  2d  7^5,  249  P.  2d  I7) 
By  these  provisions^]  the  dutj'-  of  determining  the  value  of  property 
and  the  fairness  of  an  assessment  Is  confided  to  the  county  board 
of  supervisors  sitting  as  the  board  of  equalization.   (Bank  of 
America  v.  Mundo.  37  C.  2d  1,  229  P.  2d  545) 
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Corollary  to  the  above  rule  Is  the  principle  that 
failure  on  the  part  of  the  taxpayer  to  properly  present  matters 
of  valuation  to  the  administrative  body  appointed  by  law  to 
consider  them  is  sufficient  grounds  for  the  denial  of  any  relief 
to  the  taxpayer  in  courts  of  law.   (Security-First  National  Bank 
V.  County  of  Los  Angeles,  35  C.  2d  319»  217  P.  2d  246;  Sims  vT 
County  of  Los  Angeles,  35  C.  2d  303,  21?  P.  2d  936) 

Compliance  with  the  constitutional  requirement  for  an 
equalization  hearing  is  not  met  unless  the  substance  as  well  as 
the  form  of  the  hearing  is  granted  to  the  complaining  taxpayer 
in  accordance  with  established  principles  of  procedural  due  process 
law.   (Universal  Consolidated  Oil  Co.  v.  Byram,  25  C.  2d  353,  137  P. 
2d  7^6.  Bandini  Estate  Co.  v.  Los  Angeles  County,  28  C.A.  2d  224, 
82  P.  261851 

Turning  now  to  the  circumstances  herein  presented,  it 
is  at  once  apparent  that  a  taxpayer  has  presented  two  assessments 
to  the  Board  of  Equalization  for  its  review  but  has  received  a 
hearing  and  determination  as  to  but  one  of  them.   In  the  action 
at  law  being  prosecuted  by  the  attorney  for  the  Bureau  of  Delin- 
quent Revenue,  the  result  must  be  that  the  court  will  remand  the 
valuation  question  to  the  Board  of  Supervisors  for  its  determina- 
tion.  Thus,  reasons  both  legal  and  practical  support  the  taxpayer 
in  its  request  for  the  hearing  to  which  it  is  entitled. 

It  is  therefore  my  opinion  that  the  Board  of  Supervisors 
should  reconvene  to  grant  Ocean  Terminals  a  hearing  upon  that 
portion  of  its  application  for  redress  which  was  inadvertently 
overlooked  during  the  1955  equalization  session. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  Robert  J.  Dolan 

Clerk,  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,    California 
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1509-A 
March  9,   1961 


I 


fir.  Robert  J,  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  iiall 

3an  Francisco  2,  California 

lie:   ,  .File. ^!iz§l 
Dear  Mr.  Dolan: 

Under  date  of  March  2,  I96I  you  have  requested 
that  I  supplerrent  my  Opinion  Mo.  1509  dated  February  14, 
1961  in  regard  to  two  matters  suggested  by  Supervisor 
Ferdon.   Please  be  advised  ttiat  the  motion  made  by  Super- 
visor /irnold  and  seconded  by  Supervisor  Ferdon,  during 
the  1955  equalization  proceedings,  that  any  application 
for  equalization  of  assessments,  not  otherwise  acted  upon, 
be  denied,  was  considered  by  me  in  formulating  subject 
opinion  (said  motion  appears  on  page  552  of  the  Journal 
of  Proceedings  of  the  Board  of  Supervisors,  Volume  50 » 
No,  31)'   The  volume  of  proceedings  indicates  that  but 
one  of  the  two  assessments  of  Ocean  Terminals  was  considered 
by  the  Board  (see  pages  553  and  556).  /iccordingly,  I  cannot 
presume,  in  the  face  of  the  entire  record,  that  the  Board 
was  either  apprised  of  the  second  application  or  acted 
upon  it.   Indeed,  if  it  were  to  be  presumed  that  the  Board 
was  aware  of  the  application  by  virtue  of  its  mere  filing, 
and  the  Board  then  by  its  catchall  resolution  intended  to 
deny  that  application,  my  opinion  would  be  that  such  action 
would  have  been  itself  a  denial  of  due  process  of  law  to 
the  taxpayer.  This  for  the  reasons  stated  in  ray  Opinion 
No.  1509  and  for  the  further  reason  that  an  intentional 
failure  to  call  an  assessment  matter  for  review  by  the 
Board  where  the  taxpayer  is  present  and  ready  to  proceed 
would  be  error. 


Mr.  Robert  J.  Dolan  -2-        March  9,  1961 


Additionally,  the  matter  of  applicable  statute  of 
limitations  was  considered  by  me  in  regard  to  the  matter  under 
discussion.   Suffice  to  say  in  this  regard  that  the  action  for 
collection  of  delinquent  tax  having  been  filed  within  the 
time  allowed  by  law,  the  defendant  taxpayer  may  raise  the 
defense  of  lack  of  procedural  due  process  of  law  in  the 
initial  proceedings.  The  result  must  be  a  remand  of  the 
matter  to  the  Board  of  Equalization, 

In  closing  allow  me  to  express  my  appreciation  to 
Supervisor  Ferdon  for  raising  the  considerations  herein  dis- 
cussed.  I  take  this  opportunity  to  reaffirm  my  view  that 
the  equalization  proceeding  to  be  now  accorded  to  Ocean 
Terminals  results  from  understandable  inadvertence,  partic- 
ularly in  view  of  the  numerous  applications  which  were  reviewed 
during  the  1955  equalization  session. 

Yours  truly. 


DION  R.    HOLM 
City  i^ttorney 


OIW:eh 
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SUBJECT:   WIDaiS  OF  RETIRED  POLICEMEN,  WHO  WERE  RETIRED  UNDER 
THE  OLD  CHARTER  (AS  CONFIRl'iED  BY  SECTION  167  OF  THE 
NEW  CHARTER),  MAY  QUALIFY  FOR  CONTINUATION  OF  RETIRE- 
MENT ALLOWANCES  UNDER  SECTION  168.1.5  OF  THE  CHARTER 


Gentlemen: 


Your  request  for  an  opinion  is  as  follows: 


R  E  Q 


U  E  S  T 


"The  Retirement  Board  has  directed  that 
your  opinion  be  obtained  as  to  whether  or  not 
widows  of  retired  policemen  of  the  San  Fran- 
cisco Police  Department  who  were  retired  by 
the  'Police  Relief  and  Pension  Fund*  prior  to 
January  8,  1932  may  apply  to  the  Retirement 
Board  for  continuations  of  retirement  allow- 
ances under  Sections  168.1.4,  168.1.5  or  168.3 
of  the  Charter  of  the  City  and  County  of  San 
Francisco.   Such  an  application  for  a  death 
allowance  under  either  Section  168.1.4  or 
Section  158.3  is  now  before  the  Retirement 
Board. 

"The  deceased  person  was  retired  for 
disability  from  the  Police  Department  on 
January  1,  1932,  having  complied  with  the 
provisions  of  Chapter  10,  Article  VIII, 
entitled  'Police  Relief  and  Pension  Fund*. 
He  received  the  benefits  as  provided  under  Sec- 
tion 167  of  the  Charter  since  the  effective  date 
of  that  section  until  his  death  on  January  2, 
1960.   On  January  18,  1960  his  widow  filed  an 
application  with  the  Retirement  System  for  a 
full  continuation  of  her  deceased  husband's  retire- 
ment allowance  under  Sections  168.1.4  and  168.3 
of  the  Charter. 

"We  are  respectfully  requesting  your  opinion 
as  to  whether  continuations  on  account  of  death 
of  persons  whose  retirement  allowances  were  under 
Section  137  of  the  Charter  may  be  granted  as  pro- 
vided in  Sections  168.1.4,  16£.1.5  or  16C.3  of 
the  Charter." 
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OPINION 


From  the  facts  given  it  appears  that  the  deceased  person 
was  retired  for  disability  from  the  Police  Department  on  January 
1,  1932,  having  complied  with  the  provisions  of  Chapter  10,  Article 
VIII,  entitled  "Police  Relief  and  Pension  Fund";   that  he  received 
benefits  as  provided  under  Section  167  of  the  Charter  since  the 
effective  date  of  that  section  until  his  death  on  January  2,  1960. 

On  January  18,  1960  his  widow  filed  an  application  with 
the  Retirement  System  for  a  full  continuation  of  her  deceased  hus- 
band's retirement  allowance,  predicating  her  application  for  such 
a  death  allowance  either  under  Section  188.1.4  or  Section  168.3 
of  the  Charter. 

At  the  outset  it  should  be  noted  that  in  Section  167  of 
the  Charter  (which  confirms  decedent's  right  to  a  pension  under  the 
old  Charter)  it  is  distinctly  provided  that; 

••.  .  .  Such  pension  shall  be  paid  by  the 
retirement  system,  but  no  other  benefits  shall 
be  provided  for  such  retired  members,  widows, 
children  or  parents." 

Thus,  under  the  express  provisions  of  Section  167  of  the 
Charter,  which  confirms  the  provisions  of  the  old  Charter,  the 
widow  would  have  no  right  to  any  continuation  of  any  pension  to  her 
upon  her  husband's  death. 

Now  let  us  examine  Section  168.1.4  of  the  Charter  to  see 
if  this  furnishes  the  widow  any  relief.   The  pertinent  language  here 
reads  as  follows: 

"If  a  member  of  the  police  department  shall 
die  before  or  after  retirement  by  reason  of  an 
injury  received  in,  or  illness  caused  by  the 
performance  of  his  duty,  a  death  allowance,  in 
lieu  of  any  allowance  payable  under  any  other 
section  of  the  charter  or  by  ordinance,  on  account 
of  death  resulting  from  injury  received  in  or 
illness  caused  by  the  performance  of  the  duty 
shall  be  paid,  beginning  on  the  date  next  follow- 
ing the  date  of  death,  to  his  surviving  wife, 
throughout  her  life  or  until  her  remarriage." 
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This  section  of  the  Charter  contains  no  provision  exclud- 
ing it  from  the  general  limitations  of  Section  168.1,  which  limits 
its  applicability  solely  to  the  members  of  the  Police  Department 
who  were  members  of  the  Retirement  System  under  Sections  165,  166 
or  168  of  the  Charter  on  July  1,  1945  or  who  became  members  after 
said  date.   The  decedent  never  had  been  a  member  under  Sections 

165,  166  or  168  of  the  new  Charter  but  rather  had  always  been 

a  member  under  the  old  Charter  as  confirmed  by  Section  167  of  the 
new  Charter.   Hence  Section  168.1.4  of  the  Charter  can  have  no 
applicability  here. 

Now  let  us  examine  Section  168.3  of  the  Charter  to  see 
if  this  section  furnishes  the  widow  any  relief.   The  pertinent 
language  here  reads  as  follows: 

"If  a  member  of  the  fire  or  police  depart- 
ments, as  defined  in  the  charter  for  the  purposes 
of  the  retirement  system  .  .  .  shall  die  before  or 
after  retirement  as  a  result  of  an  injury  received 
in,  or  illness  caused  by  the  performance  of  his 
duty,  a  monthly  allowance  in  lieu  of  any  allowance 
payable  under  any  other  section  of  the  charter  or 
by  ordinance,  shall  be  paid,  beginning  on  the  date 
next  following  the  date  of  death,  to  his  surviving 
wife  throughout  her  life  or  until  her  remarriage." 

This  section  was  added  to  the  Charter  in  1947  and  noth- 
ing would  appear  to  indicate  its  applicability  to  anyone  other 
th-in  the  then  active  members  of  the  fire  and  police  departments 
under  the  new  Charter,  as  distinguished  from  the  then  retired 
members  of  the  Fire  and  Police  Departments  under  the  old  Charter. 

Further,  as  this  office  had  occasion  to  heretofore 
point  out  to  you  in  City  Attorney's  Opinion  No.  4077,  dated 
March  3,  1948,  statutes  are  to  be  interpreted  prospectively 
unless  the  language  clearly  compels  an  interpretation  that  the 
charter  amendment  is  to  operate  retroactively;   and  with  special 
reference  to  Section  168.3  of  the  Charter  (supra)  you  were  advised 
that  this  section  of  the  Charter  should  not  be  construed  retroac- 
tively, as  its  language  did  not  compel  such  an  interpretation. 

Here,  no  such  retroactive  interpretation  is  clearly, 
or  at  all,  indicated  in  either  Section  168.1.4  or  Section  168.3 
of  the  Charter.   These  are  the  two  sections  upon  which  the  widow 
In  question  has  predicated  her  application  for  a  full  continuation 
of  her  deceased  husband's  retirement  allowance.   She  is  entitled 
to  no  such  widow's  allowance  under  either  of  these  sections  of  the 
Charter  nor  under  the  provisions  of  Section  167  of  the  Charter 
(which  latter  section  confirms  decedent's  right  to  a  pension  under 
the  old  Charter). 
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There  is  one  other  section  of  the  Charter  to  which 
you  refer  in  your  request,  namely  Section  158.1.5  of  the  Charter, 
which  provides  for  a  one-half  continuation  of  a  deceased  husband's 
retirement  allowance  where  the  husband  retires  for  disability 
but  death  results  from  other  cause  than  such  injury  or  illness. 
Let  us  now  examine  this  section  and  see  if  this  widow  could 
endeavor  to  qualify  under  the  provisions  thereof.   The  pertinent 
language  here  reads  as  follows: 

"Upon  the  death  of  a  member  after  qualifi- 
cation for  service  retirement  under  sections 
166,  168  or  168.1.2,  or  after  retirement  for 
service  or  because  of  disability  which  resulted  from 
injury  received  in,  or  illness  caused  by  the  perfor- 
mance of  duty,  and  if  death  shall  result  from  other 
cause  than  such  injury  or  illness,  one-half  of  his 
retirement  allowance  to  which  he  would  have  been 
entitled  if  he  had  retired  for  service  at  the  time 
of  his  death  or  one-half  his  retirement  allowance 
as  it  was  at  his  death,  as  the  case  may  be,  shall 
be  continued  throughout  life  or  until  remarriage, 
to  his  surviving  wife,  .  .  .   No  allowance,  however, 
shall  be  paid  under  this  section  to  a  surviving  wife 
unless  she  was  married  to  the  member  prior  to  the 
date  of  the  injury  or  onset  of  the  illness  which 
results  in  death,  prior  to  retirement,  or  unless 
she  was  married  to  the  member  at  least  one  year 
prior  to  his  retirement.  .  .  .   Persons  heretofore 
or  hereafter  retired  under  other  charter  sections, 
as  members  of  the  police  department  at  the  time  of 


retirement,  shall  be  subject  to  the  provisions  of" 


this  section."   (Underscoring  ours) 

Here  it  will  be  noted  that  Section  168.1.5  specifically 
applies  to  persons  heretofore  or  hereafter  retired  under  other 
sections  of  the  Charter,  as  well  as  this  section  of  the  Charter, 
and  states  that  such  persons  shall  be  subject  to  the  provisions 
of  this  section.   Here,  for  the  first  time,  we  find  Charter  language 
which  clearly  compels  an  interpretation  that  this  section  of  the 
Charter  was  intended  to  apply  retroactively  as  well  as  prospectively 
and  it  would  appear  to  encompass  persons  retired  under  the  old 
Charter  as  well  as  those  under  the  new  Charter. 
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Hence  it  would  appear  that  if  the  widow  of  a  policeman 
who  received  a  retirement  allowance  under  the  old  Charter  (which 
pension  rights  were  confirmed  under  Section  167  of  the  new  Charter) 
could  meet  the  qualifications  set  forth  in  Section  168.1.5  of  the 
Charter  she  could  be  granted  a  continuation  of  a  retirement 
allowance  in  the  amount  and  under  the  terms  and  provisions  of 
Section  168.1.5  of  the  Charter. 

You  are  thus  advised  in  connection  with  your  inquiry 
as  submitted. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Retirement  Board 

San  Francisco  City  and  County 
Employees'  Retirement  System 
93  Grove  Street 
San  Francisco  2,  California 


NSW/WFB 


OPINION  NO.  1511 
February  15,  1961 

SUBJECT:   LICENSES;  VENDING  MACHINES;  POWER  OF  CITY  TO  LICENSE 
VENDING  MACHINES  FOR  REGULATION  AND  FOR  REVENUE 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

•'This  will  confirm  direction  of  the  Finance  Com- 
mittee at  its  meeting  of  Wednesday,  January  18,  1961,  in 
connection  with  consideracion  of  license  fees  on  coin 
operated  machines. 

'The  Finance  Committee  requests  your  opinion  on  the 
following  questions: 

(1)  VJhether  coin  operated  vending  machines  could  be 
licensed  for  revenue  as  well  as  for  regulation 
purposes;  and 

(2)  Specifically,  whether  licenses  could  be  imposed 
on  cigarette  machines.' 

OPINION 

Section  24  of  the  San  Francisco  Charter  provides,  in  part,  as 
follows :  >    r-   > 

''No  license  tax  shall  be  imposed  on  any  seller  or 
manufacturer  of  goods,  wares  or  merchandise  operating 
at  a  fixed  place  of  business  in  the  city  and  county, 
except  such  as  require  permits  or  licenses  in  accord- 
ance wich  or  under  authority  of  any  local  health, 
sanitary  or  other  ordinance  under  the  police  power." 

As  to  licenses  for  purposes  of  revenue,  the  foregoing  Charter 
provision  limits  the  power  of  the  Board  of  Supervisors  to  license 
sellers  of  goods  in  the  specified  circumstances.   (West  Coast  Adver- 
,t,iging  Co.  v.  San  Francisco,  14  Cal.  2d  516,  95  Pac.  Id  TToTT^ 

Section  24.1,  added  to  the  Charter  in  1959,  provides  an  excep- 
tion to  the  exclusionary  rule  in  that  it  authorizes  the  San  Francisro 
Local  oales  and  Use  Tax  Ordinance,  enacted  pursuant  to  the  provisions 
ot  ^art  1.5  of  Division  2  of  the  Revenue  and  Taxation  Code  of  the 
i>tate  of  California. 

This  ordinance  licenses  all  San  Francisco  sellers  of  taxable 
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personal  property  for  revenue  purposes,  including  vending  machine 
operators,  and  requires  that  such  operators  obtain  permits  to 
engage  in  the  business.   (13  Admin.  Code  §1975)   San  Francisco 
thus  presently  derives  tax  revenue  of  1%  of  the  taxable  gross 
receipts  from  vending  machines  sales,  less  costs  of  state  adminis- 
tration. 

Additionally,  all  vending  machines  are  annually  assessed 
in  accordance  with  their  value  for  ad  valorem  tax  purposes.   (Sec- 
tion 1,  Article  XIII,  Constitution)   And  a  tax  levied  by  reason 
of  ownership  of  such  machines  would  be  invalid  as  a  tax  on  property 
rather  than  an  occupation  tax.   (Flynn  v.  City  and  County  of  Fran- 
cisco, V6   Gal.  2d  210,  115  Pac.  2d  3) 

Thus,  both  the  ownership  and  the  operation  of  coin  oper- 
ated vending  machines,  including  cigarette  machines,  are  currently 
taxed  for  revenue  purposes,  and  it  is  my  opinion  that  further 
licensing  of  such  sellers  for  revenue  is  prohibited  by  the  afore- 
mentioned Charter  provision. 

Cigarette  machines  and  other  coin  operated  vending 
machines,  however,  continue  to  be  proper  subjects  for  municipal 
regulation,  and  regulatory  license  fees  may  be  enacted  to  cover  the 
costs  thereby  incurred.   Should,  therefore,  the  Board  of  Supervisors 
determine  that  vending  machines  should  be  regulated  in  some  manner 
having  a  reasonable  relation  to  the  public  health,  peace,  safety, 
or  general  welfare,  an  ordinance  may  be  enacted  to  include  license 
fees  in  reimbursement  of  those  costs  directly  associated  with  the 
scheme  of  regulation  adopted. 


You  are  so  advised. 


Respectfully  submitted, 


DICN  R.  HOLM 
City  Attorney 


TO:   Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  He'll 

San  Francisco  2,  California 


OIW/TJB 


OPINION  NO.  15 12 
February  15,  1961 


SUBJECT:   RIGHT  OF  NONRESIDENT  EMPLOYEE  OF  BOARD  OF 
EDUCATION  TO  PROMOTIVE  POSITION  IN  DEPART- 
MENT OF  PUBLIC  WORKS  —  HERBERT  G.  NEAL 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Herbert  G.  Neal,  A354  Carpenter,  San  Francisco 
Unified  School  District,  participated  in  a  promotive 
examination  conducted  June  3,  1959  for  A357  Foreman 
Painter.   Shortly  after  the  list  of  eligibles  was 
adopted  on  December  24,  1959,  copy  of  which  is  attached, 
Mr.  Neal  presented  a  question  to  the  Civil  Service  Com- 
mission at  its  meeting  of  January  14,  1960  as  to  whether 
or  not  he  was  qualified  with  respect  to  residence  for 
appointment  to  positions  of  Foreman  Painter  in  depart- 
ments other  than  in  the  school  district. 

"In  accordance  with  one  of  your  earlier  opinions, 
to  the  effect  that  non-certificated  employees  of  the 
Board  of  Education  are  not  bound  by  Board  of  Supervisors 
Ordinance  No.  166-58,  requiring  city  employees  to  be 
residents  of  San  Francisco,  Mr.  Neal  had  during  his 
tenure  of  employment  in  the  school  district  established 
a  legal  residence  in  Marin  County  and  was,  therefore,  a 
non-resident  when  he  participated  in  the  promotive  exam- 
ination for  Foreman  Painter.   The  Commission  ruled  that 
for  the  purposes  of  the  promotive  examination,  Mr.  Neal 
should  be  treated  as  a  resident  of  San  Francisco.  There- 
fore, when  Mr.  Neal  was  reached  for  appointment  recently, 
he  was  appointed  to  a  position  of  Foreman  Painter  in  the 
Department  of  Public  Works. 

"John  E.  Skillicorn,  immediately  behind  Mr.  Neal  on 
the  list  of  eligibles  for  Foreman  Painter,  protested  to 
the  Civil  Service  Commission  at  its  meeting  of  January  26, 
1961  contended  that  inasmuch  as  Mr.  Neal  was  at  the  time 
of  his  appointment  a  non-resident  of  San  Francisco,  his 
appointment  is  in  violation  of  the  'City  Charter'.   In 
response  to  Mr.  Skillicorn 's  protest,  you  are  asked  to 
give  your  opinion  as  to  the  legal  validity  of  the  Commis- 
sion's action  on  January  14,  1960  ordering  that  Mr.  Neal 
be  treated  as  a  resident  of  San  Francisco  with  respect 
to  his  eligibility  on  the  list  of  Foreman  Painter.  ' 
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OPINION 

The  earlier  opinion  to  which  you  refer  is  doubtless 
Opinion  No.  728,  dated  September  16,  1953.   While  that  opinion  held 
that  noncertiticated  employees  of  the  Board  of  Education,  exclusive 
of  school  cafeteria  employees,  are  not  subject  to  the  residential 
qualifications  prescribed  in  Section  7  of  the  City  Charter,  that 
exception  applies  only  so  long  as  their  employment  remains  under  the 
jurisdiction  of  the  Board  of  Education. 

Consequently,  the  Civil  Service  Commission  was  in  error  in 
ruling  Herbert  G.  Neal,  actually  a  resident  of  Marin  County,  as 
eligible  for  appointment  as  an  A357  Foreman  Painter  in  the  Department 
of  Public  Works.   His  eligibility  for  such  City  service  must  be 
restricted  to  such  a  position  under  the  jurisdiction  of  the  San  Fran- 
cisco Unified  School  District,  or,  under  Section  16.101  of  the  San 
Francisco  Administrative  Code,  to  such  a  position  under  the  Commis- 
sion's control  outside  of  San  Francisco  if  an  eligible  San  Francisco 
resident  is  not  available  for  the  position. 

It  is  noted  that  these  conditions  of  eligibility  were 
properly  imposed  by  the  Commission  in  adopting  the  list  of  eligibles 
growing  out  of  the  promotive  examination,  and  it  was  error  on  its 

fart  to  disregard  those  conditions  at  its  meeting  of  January  14, 
960. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 

Attn:  Mr.  George  J.  Grubb 

General  Manager,  Personnel 


RJR/BJW 


OPINION  NO.  1513 
February  21,  1961 

SUBJECT:   BUREAU  OF  DELINQUENT  REVENUE  -  RIGHT 
TO  HANDLE  UNLIQUIDATED  CLAIMS. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Judge  Axelrod  referring  to  Section  3  of  Bill  No. 
662,  Ordinance  No.  9.0231,  Code  No.  9.032  of  the  Admin- 
istrative Code,  which  reads:   'The  Bureau  of  Delinquent 
Revenue  Collection  shall  energetically  prosecute  the 
collection  of  all  claims  for  money  due  the  several  City 
and  County  departments  and  offices  when  said  claims  are 
filed  with  said  bureau.  The  City  Attorney,  or  such 
person  as  he  may  authorize,  on  request  of  the  Bureau  of 
Delinquent  Revenue  Collection  shall  institute  legal 
proceedings  to  recover  any  amovxnt  due  to  the  said 
several  departments  of  the  City  and  County  government' 
is  of  the  opinion  that  the  Bureau  of  Delinquent  Revenue 
Collection  may  only  prosecute  the  collection  of  claims 
for  money  and  not  for  damages  or  other  unliquidated 
claims." 

OPINION 

It  is  my  opinion  that  the  Bureau  of  Delinquent  Revenue 
Collection  has  the  jurisdiction  of,  and  should  endeavor  to  collect, 
all  claims  for  money  due  the  City  and  County,  when  such  claims  are 
properly  filed  with  said  Bureau  by  a  department  and  office  of  the 
City  and  County,  whether  such  claims  are  accounts  receivable  or 
whether  arising  from  tort  or  contract. 

Your  request  in  this  instance  is  in  all  parts  similar  and 
identical  to  that  which  forms  the  basis  for  my  previous  opinion. 
Opinion  No.  94,  a  copy  of  which  is  attached  hereto  and  to  which  we 
direct  your  attention. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
Attach.  City  Attorney 

TO:  Mr.  Louis  J.  Conti 
Tax  Collector 
Room  107,  City  Hall 
San  Francisco  2,  California 

SEY/GEB 


OPINION  NO.    9k 
December   21,   19^9 


SUBJECT: 


Dear   Sir: 


RESPONSIBILITY  OF   CITY  ATTORNEY  WITH 
REGARD  TO  UNADJUDICATED  CLAIMS;    DUTIES 
OF  BUREAU  OF  DELINQUENT  REVENUE 


concern- 
Collection 
arising  from 


This   office   Is   In  receipt   of  your  request  for  an  opinion 
ing   the    jurisdiction  of   the  Bureau  of  Delinquent  Revenue 
with  particular  reference   to  unadjudicated   tort  claims 
damage   to  city-owned  property. 

OPINION 

The  Bureau  of  Delinquent  Revenue  Collection  was  established  pursuant 
to  Ordinance  No.  9.0231,  enacted  January  23,  1935,  and  the  operation 
thereof  was  placed  under  the  direction  and  control  of  the  tax  col- 
lector. 

Section  2  of  said  ordinance  provides  that  the  head  of  every  depart- 
ment and  office  in  the  City  and  County  shall,  with  the  exception  of 
the  Public  Utilities  Commission,  report  to  the  Bureau  of  Delinquent 
Revenue  Collection  all  accounts  receivable  uncollected  for  a  period 
of  90  days. 

Section  3  of  said  ordinance  provides  as  follows: 


"The  Bureau  of  Delinque 
energetically  prosecute 
for  money  due  the  sever 
ments  and  offices  v/hen 
said  bureau.   The  City 
he  may  authorize,  on  re 
linquent  Revenue  Collec 
proceedings  to  recover 
several  departments  of 
ment." 


nt  Revenue  Collection  shall 

the  collection  of  all  claims 
al  City  and  County  depart- 
said  claims  are  filed  with 

Attorney,  or  such  person  as 
quest  of  the  Bureau  of  De- 
tion  shall  institute  legal 
any  amount  due  to  the  said 
the  City  and  County  govern- 


Under  the  ordinance  as  originally  enacted,  it  was  the  responsibility 
of  the  City  Attorney,  or  such  person  as  he  might  authorize,  on  re- 
quest of  the  Bureau  of  Delinquent  Revenue  Collection,  to  institute 


-2- 


The  request  for  an  opinion  raises  the  question  as  to  which  claims 
are  to  be  collected  by  the  Bureau  of  Delinquent  Revenue  Collection 
under  the  ordinance  mentioned  above. 


Section  2  of  the  said  ordinance  requires  that  the  heads  of  every 
city  department,  with  the  exception  of  the  Public  Utilities  Com- 
mission, report  to  the  Bureau  of  Delinquent  Revenue  Collection 
all  accounts  receivable  uncollected  for  a  period  of  90  days. 
Section  3  places  upon  the  Bureau  the  duty  of  energetically  prose- 
cuting aj.1  claims  (emphasis  added)  for  money  due  a  City  and  County 
department  when  said  claims  are  filed  with  the  Bureau.   Section  3» 
applying  to  all  claims  is  broader  than  the  provisions  of  Section 
2,  which  refers  to  an  account  receivable  which  usually  arises 
from  contract.   Section  3  also  provides  that  the  attorney  shall 
institute  legal  proceedings  to  recover  anv  (emphasis  added)  amount 
due  to  the  several  departments  of  the  City  and  County  government. 
Construing  Section  2  and  Section  3  together  it  appears  that  it  is 
the  duty  of  the  Bureau  of  Delinquent  Revenue  Collection  to  collect 
not  only  accounts  receivable  due  to  the  City  and  County  but  also 
to  collect  any  such  additional  claims  as  are  filed  with  said  Bureau 
by  any  of  the  city  departments. 


it  is  my  opinion  that  the  Bureau  of 


Delinquent 
endeavor 


Revenue 


Therefore , 

Collection  has  the  jurisdiction  of,  and  should  endeavor  to  collect, 
all  claims  for  money  due  the  City  and  County,  when  such  claims  are 
properly  filed  with  said  Bureau  by  a  department  and  office  of  the 
City  and  County,  whether  such  claims  are  accounts  receivable  as 
mentioned  in  Section  2  of  the  ordinance  or  all  claims,  whether 
arising  from  tort  or  contract  as  mentioned  in  Section  3  of  the 
ordinance. 


Cases  will  arise  where  prior  to  filing  legal  action,  the  attorney 
for  the  Bureau  of  Delinquent  Revenue  Collection  will  believe  that 
there  is  a  possibility  of  a  cross-complaint  or  other  action  being 
taken  by  an  opposing  party  in  response  to  a  suit  by  the  City  and 
County,  which  new  matter  would  compel  representation  by  the  City 
Attorney.    Under  these  circumstances  it  is  advisable  for  the  at- 
torney for  the  Bureau  of  Delinquent  Revenue  Collection  to  confer 
with  the  City  Attorney  so  that  both  counsel  may  decide  upon  a 
course  of  action  which  is  most  desirable  to  protect  the  interests 
of  the  City  and  County. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Chief  Administrative 
Officer 


LTK 


OPINION  NO.  151^ 
Pebiaary  27,  196I 


SUBJECT:   VARIANCES;  LEGAL  NOT  ECONOMIC  HARDSHIP  NECESSARY; 
EACH  VARIANCE  MUST  BE  CONSIDERED  ON  ITS  OWN  PACTS. 


Dear  Sir: 


Your  request  for  an  opinion  reads  In  part  as  follows: 

REQUEST 

"The  Department  of  City  Planning  Is  In  need  of 
the  advice  of  your  office  on  certain  Issues  of  a 
pending  application  for  three  variances  of  the 
minimum  lot  area  and  rear  yard  provisions  of  the 
City  Planning  Code. 

*   *  *   *   * 

"In  the  case  at  hand,  the  record  shows  that 
this  lot,  which  extends  from  San  Jose  Avenue  north- 
ward to  Farallones  Street,  Is  3325  square  feet  In 
area  and  occupied  by  a  single-family  dwelling 
fronting  on  San  Jose  Avenue.   Under  the  minimum  lot 
size  amendment  to  the  City  Planning  Code  In  19^6, 
the  provisions  of  which  are  Identical  under  the  new 
Planning  Code  Insofar  as  this  lot  Is  concerned,  this 
lot  Is  so  situated  that  It  could  not  be  resubdivlded 
into  two  lots  unless  each  were  of  2500  square  feet 
and  a  rear  yard  of  I8  feet  were  left  behind  the 
existing  dwelling.   In  July,  1959>  the  lot  was  owned 
by  a  person  (herein  called  'S')  who  has  testified  to 
many  years'  experience  in  the  real  estate  business 
in  San  Francisco  and  a  close  familiarity  with  certain 
lot  variance  cases  under  the  old  Planning  Code.   In 
that  month  S  divided  the  lot  into  two  parts  and  sold 
them  as  follows:   the  San  Jose  Avenue  portion  and 
the  dwelling,  consisting  of  1775  square  feet  and 
with  a  6-foot  rear  yard,  was  sold  to  'A';  the 
Farallones  portion,  consisting  of  1550  square  feet, 
was  sold  to  'G'.  G  would  now  like  to  build  a  dwell- 
ing on  the  Farallones  portion  and  has  applied, 
through  S  as  his  agent,  for  the  two  lot  area  variances 
and  the  rear  yard  variance  necessary  to  legalize  this 
transaction. 
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"The   Initial  Issue  of  general  significance 
In  the  pending  appeal  is  the  argument  of  S  and 
G  that  Section  124(a)  of  the  new  Planning  Code 
confers  legal  nonconforming  status  under  the  new 
Code  to  any  lot  of  record  on  its  effective  date 
regardless  of  the  legality  of  that  lot  under  the 
former  Planning  Code....   It  is  not  clear  whether 
the  specific  argument  in  the  case  at  hand  is  that 
there  was  no  savings  clause  in  this  repealer 
section  or  that  the  savings  clause  is  invalid,  but 
because  the  argument  raises  a  question  of  such  wide 
import  I  would  appreciate  your  advice  as  to  whether 
a  lot  created  in  violation  of  the  former  Planning 
Code  acquired  a  legal  nonconforming  status  under 
the  new  Planning  Code." 


OPINION 


Your  request  for  an  opinion  gives  rise  to  three  distinct 
questions  which  are  discussed  as  follows: 

Question  1: 


Does  a  lot  illegally  created  under  the  prior  Planning 
Code  acquire  legal  nonconforming  status  under  the  new  Planning 
Code? 

The  answer  is  no.   California  courts  have  defined  "non- 
conforming" use  as  follows: 

"A  nonconforming  use  is  a  lawful  use 
existing  on  the  effective  date  of  the  zoning 
restriction  and  continuing  since  that  time 
in  nonconformance  to  the  ordinance."   fEmphasis 
added. j   (City  of  Los  Angeles  v.  Gage.  127, 
C.A.  2d  44277^ 

Prior  to  May  2,  I96O,  the  effective  date  of  the  new 
[Planning  Code,  the  old  code  provided  for  a  minimum  lot  size  in 
|San  Francisco.   Specifically,  Section  99(c),  Chapter  II,  Part 
.1  of  the  San  Francisco  Municipal  Code  provided  in  part  as  follows? 

"(c)  Pj^putdlvision.   Except  as  provided 
in  Subdivisions  (d)  and  '(e^  hereof,  in  any  area 
previously  subdivided  no  lot  or  land  unit  shall 
be  established  and  indicated  upon  a  map  or  maps 
filed  for  record  which  has  an  area  less  than 
2500  square  feet,  or  a  width  less  than  25  feet...." 
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This  section  was  in  full  force  and  effect  on  the  date 
that  the  transaction  took  place  v/hich  created  two  lots  out  of 
3325  feet.   The  lots  created  were,  therefore,  illegal  under 
the  old  code  and  were  illegal  at  the  time  the  new  code  became 
effective.   Thus  the  lots  could  not  be  a  legal  nonconforming 
use  under  the  definition  quoted  above.   Section  124(a)  of  the 
present  Planning  Code,  confers  legal  nonconforming  status  on 
lots  which  meet  the  minimum  lot  size  of  the  former  code,  but 
do  not  meet  the  requirements  of  the  present  Planning  Code. 

This  intent  is  clearly  spelled  out  in  Section  212  of 
the  comprehensive  zoning  ordinance  by  which  the  Planning  Code 
was  adopted.   This  section  states  that  the  repeal  of  sections 
of  the  then  existing  code  shall  in  no  way  confer  legal  non- 
conforming status  on  any  building  use,  lot  or  action  taken  In 
violation  of  sections  of  the  then  existing  Planning  Code. 

Section  212  operates  as  a  savings  clause  and  specifi- 
cally provides  that  what  was  an  illegal  lot  in  the  old  Planning 
Code  Is  still  one  under  the  new  Planning  Code.  A  savings  clause 
is  construed  as  continuing  the  law.   (Gilbertson  v.  Ballard, 
125  Iowa,  101  N.U'.  108.)  Therefore  lots  created  illegally  under 
the  former  code,  have  no  nonconforming  status  under  the  present 
code. 

Question  2: 


Uhen  a  lot  is  subdivided  Illegally,  may  the  present 
owners  plead  hardship  in  order  that  a  variance  may  be  granted? 

The  answer  is  no.   In  Minney  v.  City  of  Azusa,  l64 
C.A.  2d  12,  330  P.  2d  255  appeal  dismissed  by  the  Supreme 
Court  of  the  United  States  359  U.S.  436  the  court  held: 

"Self-induced  hardship  is  not  within  the 
purviev/  of  the  ordinance.   Only  that  type  of 
hardship  which  Inheres  in  the  particular 
property  is  recognized,  -  such  as  inability  to 
use  it  for  purposes  of  its  existing  zoning 
caused  by  the  prevailing  uses  of  surrounding 
property. . . . 

"One  who  purchases  property  in  anticipa- 
tion of  procuring  a  variance  to  enable  him  to 
use  it  for  a  purpose  forbidden  at  the  time  of 
sale  cannot  complain  of  hardship  ensuing  from 
a  denial  of  the  desired  variance." 
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In  the  Mlnney  case,  supra,  the  church  obtained  an  option 
on  a  parcel  of  property  located  In  a  zone  where  churches  were  not 
permitted.   The  church  argued  that  this  was  a  hardship  since  they 
had  an  option  on  the  property  and  could  not  build  a  church  on  It. 
The  court  answered  the  church  by  the  above  quotation  adding  that 
economic  hardship  Is  not  a  reason  for  granting  a  variance.   Under 
the  facts  outlined,  the  ovmer  of  the  lot  subdivided  his  property 
and  then  applied  for  a  variance.   He  cannot  claim  hardship  at 
this  time  since  It  was  self -Induced, 

Question  3: 

Does  the  granting  of  a  variance  for  one  lot  require 
the  granting  of  variances  for  each  adjoining  lot? 

The  answer  Is  no.   In  Mlnney  v.  City  of  Azusa,  supra, 
the  court  quoted  with  approval  the  following  language  from 
Potts  V.  Board  of  Adjustment,  133  N.J.L.  230,  43A  2d  85O: 

"'Prior  exceptions  granted  by  the  adjustment 
are  not  in  themselves  controlling.   Ill- 


( 


board 

advised  or  illegal  variances  do 

grounds  for  a  repetition  of  the 

were  not  so,  one  ariance  would 

did  not  compel  others,  and  thus 

regulation  would  be  nullified. 

of  zoning  is  a  legislative  function  that 

beyond  the  domain  of  the  zoning  Board.'" 


not  furnish 
wrong.   If  that 
sustain  if  it 
the  general 
The  annulment 
is 


In  other  words  each  petition  for  a  variance  stands  or 
falls  by  itself  on  the  facts  presented.   Prior  decisions  by 
zoning  authorities  in  granting  a  variance  in  the  same  area  are 
not  controlling. 

Mlnney  v.  City  of  Azusa,  supra,  held  that  a  church 
could  not  obtain  a  variance  by  showing  that  other  churches 
had  been  granted  a  variance  in  the  same  zone. 

Therefore  it  is  my  opinion  that  in  granting  a  variance 
you  are  not  obligated  by  similar  variances  previously  granted. 

You  are  advised  accordingly. 

Respectfully  submitted. 


TO:  Department  of  Planning 
100  Larkln  Street 
San  Francisco  2,  Calif. 

Attention:   Clyde  0.  Fisher,  Jr. 
Zoning  Administrator 


DION  R.  HOLM 
City  Attorney 


RAK/BJW 


NO.  1496-B-l 
February  27,  1961 


Mr.  S.  Bouphldis 

Consul  General  of  Greece 

2^41-2^43  Gough  Street 

San  Francisco  23,  California 


Re:   Exemption  from  Taxation; 
Consul  General  of  Greece 


Dear  Sir; 


I 


My  opinion  dated  December  6,  i960,  reviewed  the 
question  of  exemption  from  tax  of  the  Greek  Consulate  from 
the  standpoint  of  the  "most  favored  nations  clause."  Sub- 
sequently, we  discussed  the  matter  together,  and,  in  ful- 
fillment of  your  request,  I  have  re-examined  the  applicable 
convention. 

Article  III  of  the  Convention  between  the  United 
States  and  Greece  provides  that  consuls-general,  consuls, 
vice-consuls  and  consular  agents,  citizens  of  the  State  by 
which  they  are  appointed  shall  be  "exempt  from  all  direct 
taxes,  national,  state  or  municipal,  unless  such  taxes  become 
due  on  account  of  the  possession  of  real  estate,  or  for 
interest  on  capital  invested  in  the  country  where  the  said 
officers  exercise  their  functions."    (33  Stat.  2122;  TS  424; 
1  Malloy  855;  emphasis  added. ) 

This  express  convention  language  is,  in  my  opinion, 
conclusive  on  the  issue  of  taxability  of  consulate  property, 
irrespective  of  the  operation  of  the  most  favored  nation 
clause, 

I  trust,  therefore,  that  you  will  concur  with  me  that 
your  real  estate  has  been  fairly  assessed  in  accordance  with 
law. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


oiw  ec 


i 


I 
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OPINION  NO.  1515 
March  6,  1961 


SUBJECT:   ARCHITECT  MEMBER  OF  ART  COMMISSION  MAY  ENTER 

ARCHITECTURAL  COMPETITION  SPONSORED  BY  REDEVELOPMENT 
AGENCY  FOR  DESIGN  OF  APARTMENTS  IN  DIAMOND  HEIGHTS 

Gentlemen: 

Your  request   for  opinion   is   as    follows: 

REQUEST 

"1  -  Would  there  be  a  conflict  of  interest  or 
violation  of  the  Charter,  for  an  architect 
member  of  this  Commission  to  enter  an 
architectural  competition  for  the  design 
for  an  apartment  area  of  990  units  to  be 
erected  on  Red  Rock  Hill  in  the  Diamond 
Heights  Redevelopment  Area,  San  Francisco. 

"2  -  The  Art  Commission  has  been  requested  by 
the  San  Francisco  Redevelopment  Agency  to 
co-sponsor  said  competition.  Would  this 
in  any  way  be  contrary  to  the  Charter," 

The  Architectural  Program  Statement,  Diamond  Heights, 
Red  Rock  Hill  Architectural  Competition,  published  and  distributed 
by  the  San  Francisco  Redevelopment  Agency,  in  announcing  the  open 
architectural  competition  to  obtain  the  best  possible  schematic 
design  for  approximately  990  apartments  in  multiple  residential 
buildings,  states,  among  other  things: 

1.  The  program  constitutes  an  agreement  between 
the  San  Francisco  Redevelopment  Agency  and 
each  competitor  severally. 

2.  An  Architectural  Advisory  Panel,  composed  of 
three  architects  and  two  builders,  will  select 
ten  of  the  best  designs  for  awards. 

3.  The  Agency  will  select  from  these  ten  up  to 
five  schemes  which  will  be  made  available 
to  all  developers  who  wish  to  bid  on  the  land 
and  its  development.   The  successful  bidder 
must  develop  the  land  in  accordance  with  the 
design  he  has  selected  and  must  enter  into  a 
contract  with  the  architect  of  this  design 
for  complete  architectural  services. 

4.  The  sum  of  $1000.00  will  be  awarded  for  each 
of  the  ten  winning  schemes  selected  by  the 
Panel, 
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The  Redevelopment  Agency  further  advises  that  the  design 
covered  by  the  cotr.petirion  will  not  include  any  structures  on  city- 
owned  property. 

OPINION 

Sections  222  and  222.1  of  the  Charter  generally  set  forth 
the  prohibited  practices  of  officers  of  the  City  and  County. 

Section  222,  so  far  as  herein  applicable  provides  in  part 
as  follows: 

'No  member  of  any  .  .  .  commission  shall  accept 
any  employment  relating  to  the  business  or  the 
affairs  of  any  person,  firm  or  corporation  which 
are  subject  to  regulation  by  the  .  .  .  commission 
of  which  he  is  a  member.   No  .  .  .  officer  of  the 
city  and  county  shall  be  or  become,  directly  or 
indirectly,  interested  in,  or  in  the  performance 
of,  any  contract,  work  or  business,  .  ,  .  the 
expense,  price  or  consideration  of  which  is 
payable  from  the  treasury;  .  ,  . 

*  *  *  * 

"No  .  .  .  officer  ...  of  the  city  and 
county  shall  engage  in  any  activity,  employment 
or  business  or  professional  work  or  enterprise 
which  is  inconsistent,  incompatible  or  in  con- 
flict with  his  duties  as  .  .  .  officer  ...  of 
the  city  and  county,  or  with  the  duties,  functions 
and  responsibilities  of  his  appointing  power  .  .  . 
or  the  commission  of  which  he  is  a  member." 

Section  222.1,  insofar  as  applicable  herein,  provides  in 
part  as  follows: 

"A(n)  .  .  .  officer  .  .  .  shall  not  be  deemed 
interested  in,  or  in  the  performance  of,  any  contract, 
work,  business  .  .  .  ,  the  expense,  price  or  con- 
sideration of  which  is  payable  from  the  treasury 
within  the  meaning  of  section  222,  unless  such 
contract,  work,  business  ...  is  awarded, 
entered  into  or  authorized  by  him  in  his  capacity 
as  .  .  .  officer  .  .  .  or  by  a  commission  of 
which  he  is  a  member." 
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Under  Section  46  of  the  Charter  the  Art  Coraraission  must 
approve  the  design  of  buildings,  bridges,  viaducts,  elevated  ways, 
approaches,  gates,  fences,  lamps  or  other  structures  erected  or  to 
be  erected  upon  land  belonging  to  the  City  and  County  and  arches, 
bridges,  structures  and  approaches  which  shall  extend  over  or  upon 
any  street,  avenue,  highway,  park  or  public  place  belonging  to  the 
City  and  County. 

It  is  my  opinion  that,  under  the  facts  stated,  an  archi- 
tect member  of  the  Art  Commission  may  enter  the  architectural  compe- 
tition sponsored  by  the  San  Francisco  Redevelopment  Agency  and  that 
such  activity  would  not  be  in  violation  of  the  orovisions  of  Sec- 
tions 222  and  222.1. 

My  reasons  for  the  above  statement  are  as  follows:  The 
design  covered  by  the  competition  will  not  include  any  structures 
on  city-owned  property,  hence  there  will  be  no  employment  relating 
to  any  matters  which  are  subject  to  regulation  by  the  Art  Commis- 
sion, of  which  the  architect  is  a  member.   The  competition  consti- 
tutes an  agreement  between  the  Redevelopment  Agency  and  the  archi- 
tects severally  and  any  contract  entered  into  will  be  awarded  by 
the  successful  development  bidder,  hence  no  contract  will  be 
awarded,  entered  into  or  authorized  either  by  the  architect  in  his 
capacity  as  Art  Commissioner  or  by  the  Art  Commission,  of  which  he 
is  a  member.   Nor  would  such  architect  member  be  engaging  in  any 
activity,  employment  or  business  or  professional  work  or  enterprise 
which  is  inconsistent,  incompatible,  or  in  conflict  with  his 
duties,  functions  and  responsibilities  as  a  member  of  the  Art 
Commission. 

From  the  facts  furnished  it  affirmatively  appears  that 
the  Art  Commission  has  not  been,  and  will  not  be,  asked  by  the  San 
Francisco  Redevelopment  Agency  to  co-sponsor  said  competition. 
Therefore,  it  becomes  unnecessary  to  discuss  whether  there  would 
be  a  violation  of  the  charter  in  this  respect. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
TO:  Art  Commission 
100  Larkin  Street 
San  Francisco  2,  California 
Attention:  Mr.  Joseph  H.  Dyer,  Jr., 
Secretary 

JC/WFB 


OPINION  NO.  1516 
March  6,    I96I 


SUBJECT:   MUNICIPAL  RAILWAY;  HOLIDAY  PAY  FOR  PLATFORM  EMPLOYEES; 
CHARTER  SEC.  151.3(f);  (BERTRAND  T.  COOPER) 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows:  Whether  Mr. 
Bertrand  T.  Cooper,  S102  Conductor,  Municipal  Railway,  is  entitled 
to  premium  pay  for  work  performed  in  his  classification  on 
December  26,  I96O.   From  your  request  and  the  attachments  thereto 
it  appears  that  Mr.  Cooper,  during  the  payroll  period  December  I6 
to  December  31,  I96O  v\'orked  only  one  day  -  December  26;  that  he 
phoned  the  Dispatcher  on  the  preceding  day  and  requested  that  he 
be  taken  off  the  Sick  List  to  wonc  on  December  26;  that  he  per- 
formed his  regular  work  assignment  on  that  date;  that  he  did  not 
work  thereafter  until  January  5,  I96I;  and  that  December  26,  I96O 
was  a  normal  work  day  for  Mr.  Cooper  in  accordance  with  the  run  to 
which  he  was  assigned. 

OPINION 


follows 


I 


Charter  Sec,  151.3,  subdivision  (f)  provides  in  part  as 

"Platform  employees  and  coach  and  bus  operators 
required  to  perform  service  on  tlie  day  such  holidays 
are  legally  observed,  whether  or  not  such  day  falls 
within  the  regularly  scheduled  work  week,  shall,  in 
addition  to  holiday  pay,  be  compensated  on  the  basis 
of  the  applicable  rates  provided  in  the  wage  schedule." 


Elsewhere  in  the  same  section  Christmas  Day  is  one  of  the 
'holidays  for  which  premium  pay  is  allowed,  and,  since  it  fell  on 
Sunday  in  the  year  in  question,  December  26,  a  Monday,  was  a  day 
on  which  such  holiday  was  legally  observed. 

When  Mr.  Cooper  on  December  25  asked  that  he  be  taken 
off  the  Siclt  List  to  work  on  December  26,  he  had  no  further  excuse 
for  not  reporting  to  fulfill  his  normal  work  assignment  on  December 
26.   At  this  point,  on  tlie  facts  presented,  he  would  have  been 
subject  to  disciplinary  action  had  he  failed  to  report  on  time  on 
December  26  {Spe   Rule  11,  Section  1,  and  Rule  12,^  Official  Rule 
Bool.,  Municipal  Railway).   He  was  thus  'required 'to  work  on  December 
26,  as  that  word  is  used  in  the  quoted  paragraph,  in  the  light  of 
administrative  practice,  and  in  view  of  at  least  one  of  the  several 
dictionary  meanings  of  this  key  Word  (Se^   WpDster's  N3W  Interna tion:il 
Dictionary,  Second  Edition,  Unabridged).   Having  fulfilled  his  work 
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assignment  on  December  26,  Mr.  Cooper  is  entitled  to  premium  pay 
for  that  date.   The  fact  that  Mr.  Cooper  did  not  again  report  for 
work  until  January  5,  I96I  does  not  deprive  him  of  the  right  to 
premium  pay  for  work  already  performed. 


You  are  so  advised. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To; 

I 


Mr.  George  J.  Grubb 
General  Manager,  P^^rsonnel 
Room  151,  City  Hall 
San  Francisco  2,  California 


MMD/BJW 


OPIUIOH  KO.  1517 
March  7,  1961 


SUBJECT:   COMMITMENT  OF  ALCOHOLICS 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"As  per  our  recent  telephone  conversation  this 
letter  will  serve  to  request  your  office  to  rule  on 
the  following: 

1)  Under  sections  5402  and  5404  of  the 
Welfare  and  Institutions  Code  may  patients  detained 
on  Intemperance  Warrants  in  San  Francisco  County  be 
committed  to  the  San  Francisco  County  Jail  #2  in  San 
Bruno  for  treatment; 

2)  May  patients  voluntarily  commit  them- 
selves to  the  County  Jail  #2  for  treatment  of 
alcoholism; 

3)  If  this  is  presently  not  legally  possi- 
ble, what  procedure  would  have  to  be  followed  in  a 
legal  sense  to  have  the  County  Jail  #2  designated 
a  rehabilitation  center  where  such  patients  may  be 
accepted,  as  in  Alameda  and  Santa  Clara  Counties." 

OPINION 

Section  5402  of  the  Welfare  and  Institutions  Code  provides 
that  "where  a  rehabilitation  center  for  the  care  and  treatment  of 
inebriates  is  maintained  in  a  branch  of  the  county  jail  within  the 
county,  the  judge  may,  upon  the  written  recommendation  of  one 
medical  examiner  and  the  written  consent  of  the  person  charged, 
order  the  person  confined  to  such  rehabilitation  center  immediately 
and  without  further  hearing  or  examination  for  a  term  not  exceeding 
one  year." 

Section  5404  of  the  Welfare  and  Institutions  Code  deals 
with  the  commitment  of  inebriates  after  formal  hearing  and  provides 
that  the  judge  may  order  such  a  person  be  confined  in  a  county  jail 
"in  event  the  county  maintains  a  branch  of  the  county  jail  at  wFiich 
inmates  thereof  are  required  to  perform  agricultural  and  other  out- 
of-doors  labor  ..."  (2  Stanford  L.R.  515,  Legislation  for 
Treatment  of  Alcoholics) 

Sections  5402  and  5404  of  the  Welfare  and  Institutions 
Code  are  statutes  in  pari  materia  and  are  to  be  construed  together 
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to  resolve  any  uncertainty  as  to  the  intention  of  the  Legislature. 
Section  3^>04  of  the  Welfare  and  Institutions  Code  was  amended  twice 
subsequent  to  the  passage  of  Section  5402  of  the  Welfare  and  Insti- 
tutions Code  and  hence  is  controlling  as  the  later  expression  of  the 
Legislature,   it  is  my  opinion  that  inebriates  may  be  committed  to 
San  Francisco  County  Jail  No.  2  in  San  Bruno  for  treatment  under  the 
provisions  of  Sections  5402  and  5404  of  the  Welfare  and  Institutions 
Code  even  though  this  branch  of  the  county  jail  is  not  located  with- 
in the  City  and  County  of  San  Francisco.   (2  Sutherland,  Statutory 
Construction  529-32) 

The  second  question  presented  by  your  request  for  opinion 
is:  May  inebriates  voluntarily  commit  themselves  to  San  Francisco 
County  Jail  No.  2  for  alcoholism?   It  is  my  understanding  that  by 
"voluntary  commitment"  you  have  in  mind  commitment  by  a  court  with 
the  written  consent  of  the  inebriate.   Section  5402  of  the  Welfare 
and  Institutions  Code  specifically  provides  for  this  type  of  volun- 
tary commitment.   It  is  my  opinion  that  inebriates  may  voluntarily 
commit  themselves  to  San  Francisco  County  Jail  No.  2  under  the  pro- 
visions of  Section  5402  of  the  Welfare  and  Institutions  Code. 

The  third  question  presented  by  your  request  for  opinion 
is:  Assuming  inebriates  may  not  voluntarily  commit  themselves  to 
San  Francisco  County  Jail  No.  2  for  treatment  for  alcoholism,  what 
procedure  should  be  followed  to  have  San  Francisco  County  Jail  No.  2 
designated  a  rehabilitation  center  where  inebriates  may  voluntarily 
commit  themselves  as  in  Alameda  and  Santa  Clara  Counties?   In  answer- 
ing your  second  question  I  have  indicated  that  inebriates  may  volun- 
tarily commit  themselves  to  San  Francisco  County  Jail  No.  2  for 
treatment  for  alcoholism.   There  would  appear  to  be  no  need  to  have 
San  Francisco  County  Jail  No.  2  formally  designated  as  a  rehabilita- 
tion center  for  inebriates.  The  court  at  the  time  of  such  voluntary 
commitment  could  be  properly  advised  that  a  branch  of  the  Adult 
Guidance  Center,  which  has  been  established  to  aid  in  the  rehabilita- 
tion of  inebriates,  is  maintained  at  San  Francisco  County  Jail  No.  2. 
The  court  could  be  advised  further  that  the  branch  of  the  Adult 
Guidance  Center  at  San  Francisco  County  Jail  No.  2  is  adequately 
staffed  and  prepared  to  provide  care  and  treatment  for  inebriates 
voluntarily  commited  to  San  Francisco  County  Jail  No.  2. 


You  are  so  advised. 


TO:   Thomas  G,  Bond,  M.D. 

Chief  Psychiatrist 

Adult  Guidance  Center 

150  Otis  Street 

San  Francisco,  California 
TJL/WFB 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  1518 
liarch  7,  1961 


SURJECT:   OSAKA-KCBE  AFFILIATE  CITY,  EDUCATION 
OF  STUDENT  RESIDENT  THEREOF 


Dear  Sir: 

Your  request   for  an   opinion   is  as   follows; 

REQUEST 


"On  April  29,  1957,  the  Board  of  Supervisors  adopted 
Resolution  No.  17773,  approving  the  formation  of  an  af- 
filiation between  the  City  and  County  of  San  Francisco 
and  the  City  of  Osaka,  Japan.   The  Resolution  also  re- 
quested that  a  citizens'  committee  be  appointed  to 
effectuate  the  intent  of  Resolution  No.  17773. 

"Immediately  after  the  adoption  of  Resolution  No. 
17773,  I  appointed  a  citizens'  committee  to  carry  out 
the  intent  and  purpose  of  the  resolution.  The  Board  of 
Supervisors  also  adopted  as  a  policy  the  appropriation 
of  $1,500  annually  to  carry  out  the  affiliation  program. 

"At  its  last  meeting  the  San  Francisco-OsaKa 
Affiliation  Committee  discussed  the  feasibility  of 
adopting  a  scholarship  program  to  assist  one  or  more 
worthy  students  of  Osaka,  Japan.  The  students  might 
possibly  study  in  either  Osaka,  Japan,  or  the  United 
States.   It  was  proposed  that  the  expense  in  connection 
with  the  scholarship  be  paid  from  the  $1,500  appro- 
priated by  the  Board  of  Supervisors.  The  general  idea 
of  the  scholarship  has  my  approval . 

"Will  you  please  provide  me  with  an  Opinion  to 
determine  the  legality  of  the  following: 

"1.  V/hether  public  funds  could  be  expended  for 
this  purpose. 

"2.   If  this  were  a  proper  expenditure,  would  it 
be  permissible  under  the  present  language  contained 
in  Resolution  No.  17773  which  reads  in  part  as  fol- 
lows: 

"'vrHEREAS,  It  is  the  opinion  of  this  Board  of 
Supervisors  that  such  an  affiliation  would  be 
beneficial  to  the  residents  of  both  San 
Francisco  and  Osaka-Kobe,  and  would  provide  an 
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excellent  opportunity  for  the  people  of  the 
cities  involved  to  learn  about  the  coiimunity 
life  of  each  other  through  the  exchange  of 
cultural  material  and  token  gifts,  including 
photographs,  recordings,  movies,  books,  maga- 
zines, local  histories,  etc.,  

"3.   If  it  is  not  a  proper  expenditure,  how  should  Reso- 
lution 17773  be  amended  to  provide  for  the  legal  expendi- 
ture of  funds  fox  such  a  purpose?" 

OPINION 

1.   Generally  speaking,  if  the  city  and  county  expends 
public  funds  they  must  be  for  a  public  use  or  purpose  as  distin- 
guished from  a  private  use  or  purpose.   Sec  Vol,  2,  HcQuillin, 
Municipal  Corporations  (3d  Ed.),  section  10.31,  for  a  full  discussion 
of  this  point. 

As  a  corollary  to  this  general  rule,  another  rule  has  been 
established  by  cases  where  this  question  has  been  considered.  This 

[  rule  is  to  the  effect  that  although  private  persons  or  organizations 
may  benefit  indirectly  from  the  expenditure  of  public  funds,  this 
benefit  will  not  of  itself  render  illegal  the  expenditure  of  these 

I  funds  so  long  as  the  expenditure  is  primarily  and  not  just  inci- 
dentally for  a  public  purpose.   (See  California  Employment  Stabiliza- 

,  tion  Commission  v.  Payne.  31  Cal.  2d  310. ) 

i 

I         Applying  these  two  general  rules  to  the  language  of  the 

!  resolution,  I  am  of  the  opinion  that  public  funds  cannot  be  expended 
for  scholarships  which  would  be  used  to  assist  students  residing  in 
Osaka-Kobe,  Japan,  in  receiving  a  higher  education.   VJhile  it  might 
be  argued  that  the  people  of  San  Francisco  would  benefit  from  such 

la  program,  it  is  my  opinion  that  under  the  facts  stated  the  primary 
benefit  would  be  to  the  individual  or  individuals  and  the  incidental 
benefit  to  the  City  and  County  of  San  Francisco,  thus  violating  the 
rules  referred  to  earlier. 

'  2.  There  is  no  reed  to  answer  your  second  question  because 

of  the  answer  I  have  given  to  the  first  question. 

3,  The  California  Supreme  Court  in  Daggett  v.  Colgan, 
92  Cal.  53,  held  that  the  question  of  what  is  or  is  not  a  public 
purpose  is  one  to  be  decided  by  the  Legislature.   Such  a  finding, 
however,  cannot  be  made  solely  for  the  purpose  of  evading  the  re- 
quirement that  public  moneys  can  only  be  spent  for  public  purposes. 
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I  know  of  no  way  in  which  the  Board  of  Supervisors  could 
make  a  finding  that  the  use  of  the  money  as  planned  is  a  public 
purpose.   I  therefore  advise  you  that  there  is  no  way  in  which  the 
Board  of  Supervisors  could  amend  Resolution  No.  17773,  which 
created  the  affiliation  between  the  City  and  County  of  San  Francisco 
and  the  cities  of  Csaka-Kobe^  Japan,  so  that  you  could  use  the  money 
appropriated  for  scholarships  which  would  assist  students  residing 
in  Osaka-Kobe,  Japan,  in  receiving  a  higher  education. 

Respectfully  submitted, 


DION  R.  HOm 
City  Attorney 


I 


To:   The  Honorable  George  ChristopVier 
Mayor  of  San  Francisco 
City  Hall 
San  Francisco  2 


BJVJ/RJR 
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March  7,  1961 


SUBJECT:   WHETHER  EMPLOYEE  APPOINTED  TO  PROMOTIVE  POSITION 

MUST  HAVE  SERVED  A  PROBATION  UNDER  SUCH  APPOINTMENT 
PRIOR  TO  LAYOFF  IN  ORDER  TO  ENJOY  STATUS  OF  HOLDOVER 
JOHN  MICHAEL  WOODS. 


Dear  Sir; 


Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"The  Civil  Service  Conunission  at  its  meeting 
of  January  26,  1961,  directed  that  you  be  requested 
to  give  your  opinion  on  two  questions  arising  out 
of  the  following  set  of  facts. 

"John  Michael  Woods,  a  permanent  employee  in 
the  Public  Utilities  Commission,  was  appointed 
F410c  Engineer,  Electrical,  Public  Utilities  Com- 
mission on  August  1,  1957,  by  promotive  examination. 
Before  Mr.  Woods  completed  his  probation,  he  was 
laid  off  by  the  Manager  of  Utilities  on  December  31, 
1957,  an  act  reflecting  a  reduction  in  force  in  the 
class  in  the  department.   Upon  his  layoff,  Mr.  Woods 
was  not  given  the  status  of  a  'Holdover'  within  the 
meaning  of  Sections  4  and  5  of  Rule  26,  Reduction 
in  Force.   These  sections  have  been  interpreted  by 
the  Commission,  during  the  many  years  the  rule  was 
in  effect,  as  requiring  the  employee  to  serve  a 
probation  in  the  class  before  he  could  be  desig- 
nated as  a  'Holdover'  as  defined  in  the  rule. 

"Some  time  following  Mr.  Woods'  layoff,  an 
eligible  higher  than  Mr.  Woods  on  the  list  of  F410c 
Engineer,  Electrical,  withdrew  his  waiver  and 
became  eligible  for  appointment  on  the  next  requisi- 
tion received  in  the  class  in  the  Public  Utilities 
Commission.   When  such  a  requisition  was  received, 
this  eligible  was  appointed.  Mr.  Woods  was  not 
again  appointed  F410c  Engineer,  Electrical,  P.U.C., 
until  July  1,  1959.   Mr.  Woods  is  a  candidate  in 
current  examinations  being  conducted  in  the  follow- 
ing classes : 

F412a  Senior  Engineer,  Civil 
F412b  Senior  Engineer,  Mechanical 
F412c  Senior  Engineer,  Electrical 
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"Each  examination  announcement  required  that 
the  candidate  hold  permanent  status  in  the  class  of 
F410c  Engineer,  Electrical,  or  in  five  other  class- 
ifications.  The  announcements  also  require  the 
candidate  to  meet  the  following  qualifications: 

'"Either: 

1.  At  least  two  years  of  experience  in  a 
position  in  the  next  lower  rank;  OR 

2.  A  combination  of  experience  in  posi- 
tions in  the  next  lower  rank  and 
equivalent  experience  in  other  employ- 
ment totaling  two  years  within  the 
last  seven  years,' 

"When  Mr.  Woods  filed  his  applications  to  partici- 
pate in  the  above  promotive  examinations,  his  experi- 
ence was  calculated  and  it  was  found  that  he  did  not 
meet  the  qualifications  with  respect  to  No.  1  above. 
When  Mr.  Woods  was  informed  of  the  fact,  he  appealed 
to  the  Coimnission  on  January  21,  1960,  through  his 
attorney,  and  contended  that  when  he  was  laid  off 
from  his  position  of  F410c  Engineer,  Electrical,  in 
December  1957,  he  acquired  the  status  of  a  'Holdover' 
under  the  rule  above  mentioned  and,  therefore,  he 
should  have  been  returned  to  the  position  of  F410c 
Engineer,  Electrical,  to  which  the  eligible  above 
mentioned  was  appointed.   If  he  had  been  so  appointed, 
he  would  have  had  established  more  than  enough  time 
under  appointment  in  the  class  of  F410c  Engineer, 
Electrical,  to  have  qualified  him  in  the  promotive 
examinations  in  the  senior  group  above  mentioned. 

"This  question  had  been  previously  presented 
to  the  Commission  on  Mr.  Woods'  behalf  by  the  Civil 
Service  Association,  and  denied, on  October  29,  1959. 
No  request  for  reconsideration  of  the  Commission's 
action  of  October  29,  1959,  was  submitted  to  the 
Commission  within  the  30-day  period  provided  for  the 
submission  of  such  request  under  Rule  41.   In  fact, 
it  does  not  appear  that  the  matter  was  again 
presented  to  the  Commission  until  January  21,  1960, 
above . 

"In  response  to  the  request  of  the  attorney 
for  Mr.  Woods,  the  Commission  at  its  meeting  of 
January  26,  1961,  directed  that  you  be  asked: 
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"1,   Is  and  has  the  Commission  been  correct  in 
its  interpretation  of  Sections  4  and  5  of  Rule  26, 
that  an  employee  appointed  to  a  promotive  position 
must  have  served  a  probation  uuder  such  appointment 
prior  to  layoff  in  order  to  enjoy  the  status  of  'Hold- 
over' as  set  forth  in  the  sections?  These  sections 
read: 

'"Section  4.  Whenever  through  lack  of 
work  or  lack  of  funds,  or  because  of 
retrenchment,  a  person  becomes  separated 
from  a  position  he  has  held  through  a 
promotive  appointment,  such  person  shall 
be  returned  to  the  position  from  which 
he  has  been  promoted  or  to  the  permanent 
appointment  held  immediately  prior  to 
such  promotive  appointment  and,  if 
necessary,  for  this  purpose,  a  reduction 
in  force  in  the  classes  affected  shall 
follow  in  the  inverse  order  of  the  appoint- 
ments made  In  such  classes ' 

'"Section  5.  Any  appointee  who  has  served 
his  probationary  period  in  a  permanent 
position,  or  any  person  who  has  been 
blanketed  into  his  position  by  charter 
provision,  who  has  been  laid  off  because 
of  lack  of  work,  lack  of  funds,  or  for 
the  purpose  of  retrenchment,  shall,  during 
such  layoff,  be  termed  a  holdover  and, 
according  to  civil  service  seniority  as 
a  permanent  appointee  in  his  class  under 
his  appointing  officer,  shall  be  returned 
to  duty  in  such  classification  and  under 
such  appointing  officer  when  a  vacancy 
either  of  a  temporary  or  permanent 
character  exists,  provided  that  cuch  a 
holdover  may,  with  the  consent  of  the 
Civil  Service  Commission,  waive  his  right 
to  return  under  a  temporary  appointment 
if  he  is  permanently  employed  outside  the 
City  and  County  Service,  and  provided 
further  that  such  holdover  may  not  there- 
after withdraw  his  waiver  of  a  temporary 
appointment  without  the  special  consent  of 
the  Civil  Service  Commission ' 
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2.   If  your  opinion  is  to  the  effect  that 
Mr.  Woods  did  acquire  the  status  of  a  'Holdover' 
when  laid  off  on  December  31,  1957,  and  thus  should 
have  been  re-appointed  in  May  1958,  in  place  of  the 
eligible  above  mentioned,  is  the  Commission  barred 
from  taking  any  farther  action  on  these  facts  by 
the  provisions  of  Rule  41,  governing  the  period 
during  which  a  request  for  reconsideration  must  be 
submitted?" 


OPINION 

Whether  the  employee,  John  Michael  Woods,  should  have 
been  clothed  with  "Holdover^'  status  at  the  time  of  his  layoff  as 
an  F410c  Engineer,  Electrical,  on  December  31,  1957,  depends  upon 
the  intent  of  the  Civil  Service  Commission  as  expressed  in  Sections 
4  and  5  of  Rule  26. 

In  addition  to  what  you  have  quoted  in  your  request. 
Section  4  of  said  Rule  provides  as  follows: 

...  A  person  reduced  in  rank  under  this  section 
shall,  for  a  period  of  five  years  thereafter,  be 
preferred  for  reinstatement  to  the  position  from 
which  he  was  reduced,  and  if  not  reinstated  during 
such  period  his  rights  thereto  as  provided  in  this 
rule  shall  cease  and  he  must  reestablish  his 
eligibility  and  standing  by  new  examination." 

However,  Section  5  of  said  Rule  contains  pertinent  language  on  the 
subject  as  follows: 

"Any  appointee  who  has  served  his  probationary 
period  in  a  permanent  position,  .  .  .  who  has  been 
laid  off  because  of  lack  of  work,  lack  of  funds,  or 
for  purposes  of  retrenclunent,  shall,  during  such 
lay-off »  be  termed  a  holdover  and,  according  to  his 
civil  service  seniority  as  a  permanent  appointee  in 
his  class  under  his  appointing  officer,  shall  be 
returned  to  duty  in  such  classification  and  urder 
such  appointing  officer  when  a  vacancy  either  of 
a  temporary  or  permanent  character  exists,  .... 

"If  the  position  in  which  a  holdover  acquired 
holdover  status  is  not  resumed  or  reestablished 
within  a  five  year  period,  the  holdover  status  of 
such  employee  and  all  privileges  as  such,  as  defined 
in  this  section,  shall  cease;" 


i 
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Counsel  for  Mr.  Woods  has  written  me  a  letter  in  which 
she  offers  the  opinion  that  the  last  above  quoted  language  of  Sec- 
tion 4  of  Rule  26  preserved  to  him  a  preferential  "Holdover"  status 
at  the  time  of  his  layoff  that  has  been  disregarded  by  the  Commis- 
sion.  I  do  not  agree  because  it  is  otir  duty  in  construing  the 
meaning  and  intent  of  a  Rule  to  construe  its  parts  together,  and  not 
separately,  when  there  is  any  ambiguity  or  any  semblance  of  conflict. 
(City  of  San  Jose  v.  Lynch.  4  Cal .  2d  760;  Rose  v.  State  of  Calif- 
ornia. 19  Cal.  2d  713)   Thus  construed,  the  two  sections  show  an 
unmistakable  intent  on  the  part  of  the  Civil  Service  Commission  to 
preserve  ''Holdover"  status  only  to  permanent  employees  who  suffer 
layoffs  as  therein  described,  and  who  have  completed  their  proba- 
tionary periods  at  the  time. 

Adopting  such  a  theory  of  construction  is  also  strength- 
ened by  the  representation  in  your  request  as  follows:  "These  sec- 
tions have  been  interpreted  by  the  Commission,  during  the  many  years 
the  rule  was  in  effect,  as  requiring  the  employee  to  serve  a  proba- 
tion in  the  class  before  he  could  be  designated  a  'Holdover'  as 
defined  in  the  rule."  This  brings  into  play  the  so-called  "admini- 
strative construction  doctrine"  often  resorted  to  by  our  courts  in 
sustaining  a  longstanding  statutory  interpretation  by  a  board  or 
commission  charged  with  enforcement  of  the  statutes,  unless  plainly 
erroneous.   (Matthews  v.  Civil  Service  Commission  (San  Francisco). 
158  Cal.  2d  169.  174:  Richf ield"oTl  Corp.  v,  Crawford.  39  Cal. 2d 
729,  736) 

You  are,  therefore,  advised  that  I  support  the  Commission's 
longstanding  interpretation  of  Sections  4  and  5  of  Rule  26  as  mean- 
ing that  an  employee  appointed  to  a  permanent  promotive  position 
must  have  served  out  his  probationary  period  prior  to  layoff  to 
enjoy  the  status  of  "Holdover"  under  said  sections.   This  holding, 
of  course,  makes  answering  your  second  question  unnecessary  at  this 
time. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
To:  Mr.  George  J.  Grubb 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco  2,  California 


RJR/LSM 


OPINION  NO.  1520 
March  9,  196I 


SUBJECT:   RESPONSIBILITY  FOR  COST  OF  TEMPORARY  TRANSFORMERS 
SUPPLYING  ELECTRICAL  CURRENT  TO  CALIFORNIA  ACADEMY 
OF  SCIENCE  BUILDINGS. 

Dear  Sir: 

Your  request  for  an  opinion  Is  as  follows: 

REQUEST 

"May  I  have  your  opinion  as  to  whether  or  not 
the  Pacific  Gas  and  Electric  Company  should  be 
required  to  furnish,  Install  and  connect  the  trans- 
former which  will  serve  the  Museum  Buildings  with- 
out charge  to  the  City." 

OPINION 

Investigation  by  this  office  reveals  the  following  per- 
tlnpnt  facts:  For  many  years  the  Pacific  Gas  and  Electric  Company 
has  been  furnishing  three  customer-owned  services  to  three 
separate  buildings:   the  Aquarium,  the  African  Hall  and  the  North 
American  V/ing.   These  services  were  connected  up  to  one  bank  of 
transformers.   Recently,  because  of  increased  load  requirements 
at  the  Aquarium,  a  change  of  voltage  was  required.   The  Aquarium 
was  rewired  at  customer  (City  and  County)  expense.  A  new  trans- 
former bank  for  the  Aquarium  was  provided  at  company  expense  by 
the  Pacific  Gas  and  Electric  Company. 

Because  of  the  changed  voltage,  both  the  African  Hall  and 
the  North  American  V/ing  are  being  rewired.   In  the  interim   in 
order  to  maintain  continued  service,  and  because  of  the  change  in 
transformers  for  the  Aquarium,  it  is  necessary  for  the  company 
to  provide  two  temporary  transformers  to  maintain  service  to 
African  Hall  and  the  North  American  Wing. 

Inasmuch  as  the  temporary  transformers  are  required  because 
of  the  changes  necessitated  by  the  Increased  load  requirements  of 
the  Aquarium,  and  inasmuch  as  it  is  incumbent  upon  the  Pacific  Gas 
and  Electric  Company  to  maintain  customer  service  at  all  times, 
these  costs  should  be  borne  by  the  company  under  Rules  Two  and 
Sixteen  of  the  Com.pany  Rules  and  Regulations  as  approved  by  the 
California  Public  Utilities  Commission. 
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In  the  event  that  the  Pacific  Gas  and  Electric  Company 
refuses  to  bear  these  costs.  It  would  be  In  order  to  file  an 
Informal  complaint  with  the  Public  Utilities  Commission. 


You  are  advised  accordingly. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   HARRY  D.  ROSS 
Controller 
109  City  Hall 
San  Francisco  2,    Calif. 


GPAA^B 
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SUBJECT:   POWER  OP  POLICE  COI^IISSION  TO  PESTORE  RIGHTS, 
PRIVILEGES  AND  BENEFITS,  INCLUDING  SALARY, 
LOST  DURING  SUSPENSION  AND  LEAVE  WITHOUT  PAY. 


Dear  Sir: 

Your  request  for  an  opinion  Is  as  follows: 

REQUEST 

"Your  attention  Is  called  to  the  following 
sections  of  the  Rules  and  Procedures  of  the  San 
Francisco  Police  Department: 

"CHIEF  OF  POLICE 

"3.05  Shall  be  authorized  to  suspend  tem- 
porarily any  member  pending  a  hearing 
before  the  Board.   In  all  such  cases  of 
suspension,  he  shall  immediately  report  the 
same  to  the  Board  with  the  reasons  therefor 
in  writing, 

"SUSPENSION 

"5.159  When  a  member  is  temporarily  suspended 
pending  the  hearing  of  charges,  the  said 
charges  shall  be  heard  by  the  Board  not  more 
than  thirty  (30)  days  after  the  date  of  sus- 
pension.   If  a  hearing  shall  be  delayed 
beyond  such  time  by  the  act  or  at  the  request 
of  the  accused  member,  the  additional  time 
requested  shall  be  construed  to  be  'Leave  of 
Absence  Without  Pay'  and  shall  be  processed 
accordingly. 

"Pursuant  to  the  provisions  of  Section  3.05* 
the  Chief  of  Police  has  at  times  suspended  from 
duty  without  pay  members  of  the  department  who  are 
to  be  charged  with  violations  of  the  rules  when  he 
deems  the  suspension  to  be  consistent  with  sound 
public  policy  and  for  the  good  of  the  police  service. 
Follov;ing  such  suspension,  charges  are  filed  against 
the  officer  with  the  Police  Commission  and  a  date  is 
set  for  hearing.   The  date  set  for  hearing  is  normally 


I 

I 
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about  two  vfeeks  from  the  date  of  suspension.   In  the 
event  the  member  requests  a  continuance  of  his  hear- 
ing in  writing,  either  personally  or  through  his 
attorney,  the  continuance  is  usually  granted  but  the 
member  is  required  to  apply  for  a  Leave  of  Absence 
Without  Pay  in  compliance  with  Section  5.159  of  the  Rules. 

"The  Police  Commission  requests  an  opinion  from 
you  with  regard  to  the  follov;ing: 

"1)  If  the  Chief  of  Police  should  suspend  a  member 
of  the  department  pending  hearing  of  charges 
before  the  Police  Commission,  and  the  Commission 
either  dismisses  the  charges  or  finds  the  member 
not  guilty,  is  the  Commission  legally  empowered 
to  order  that  the  member  have  restored  all  rights, 
privileges  and  benefits,  including  salary,  attached 
to  his  rank  and  which  were  lost  during  his  period 
of  suspension? 

"2)  Under  the  same  circumstances  as  described  in  the 
above  question,  must  the  Police  Commission  order 
the  restoration  of  all  rights,  privileges  and 
benefits,  including  salary,  which  were  lost  dur- 
ing the  period  of  suspension? 

"3)  Suppose  that  a  member  under  suspension  requests 
a  continuance  of  his  hearing  before  the  Police 
Commission.   The  Commission  grants  the  request 
and  the  member  is  placed  on  Leave  of  Absence 
without  Pay  pursuant  to  Section  5.159.   The 
Commission  subsequently  dismisses  the  charges 
against  him  or  finds  him  not  guilty.   Is  the 
Commission  legally  empowered  to  order  that  the 
member  be  restored  all  rights,  privileges  and 
benefits,  including  salary,  lost  during  the 
period  of  Leave  of  Absence  without  Pay? 

"4)  Under  the  circumstances  outlined  in  No  3  above, 
must  the  Commission  order  the  restoration  of  all 
rights,  privileges  and  benefits,  including  sal- 
ary, lost  during  the  period  of  Leave  of  Absence 
without  Pay?  " 


OPINION 

(1)  Your  first  question  presupposes  a  situation  where, 
after  suspension  by  the  Chief  of  Police,  a  hearing  before  the 
Commission  within  the  time  prescribed  by  Section  5.159  of  the 
Rules  and  Regulations  of  the  San  Francisco  Police  Department 
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resulted  in  either  a  dismissal  or  a  finding  of  not  guilty. 
Under  such  circumstances  the  suspended  officer  would  not 
have  received  a  salary  as  well  as  other  rights,  privileges 
and  benefits  from  the  date  of  suspension  until  the  finding 
by  tiie  Commission.   Your  question  is  directed  now  to  the 
power  of  the  Commission  to  restore  retroactively  the  rights, 
privileges  and  benefits,  including  salary,  to  the  officer 
involved.   You  are  advised  that  the  Police  Commission  does 
not  have  the  power  to  order  a  restoration  of  these  rights, 
privileges  and  benefits  and  in  fact  is  prohibited  by  Charter 
Section  150*  which  provides: 

"No  officer  or  employee  shall  be  paid 
for  a  greater  time  than  that  covered  by  his 
actual  service.'' 

The  police  officer  Involved  was  not  working  and  therefore  could 
not  be  paid  during  the  period  of  suspension. 

(2)  Having  no  authority  to  grant  a  restoration,  the 
Police  Commission  of  course  is  not  required  to. 

(3)  A  police  officer  already  under  suspension  is  off 
the  payroll  and  if  at  that  time  he  requests  a  Leave  Without  Pay 
rather  than  to  proceed  with  the  scheduled  hearing,  this  is  a 
request  on  his  part  to  be  without  pay  pending  some  benefit  that 
he  hopes  will  accrue  to  him.   During  this  period  his  absence 
from  duty  without  pay  is  at  his  request,  and  the  fact  that  the 
charges  are  subsequently  dismissed  or  he  is  found  not  guilty 

by  the  Commission  after  this  period  of  leave  without  pay  has 
expired  does  not  change  the  power  of  the  Commission.   Under 
Buch  a  circumstance  Section  15O  of  the  Charter  is  controlling 
and  the  Commission  is  not  legally  empowered  to  order  any  res- 
toration of  rights,  privileges  and  benefits  during  the  time  that  he 
requested  to  have  his  Leave  Without  Pay. 

(4)  This  question  is  answered  in  the  preceding 
paragraph.   There  is  nothing  mandatory  nor  is  there  permissive 
power  Inherent  in  the  Commission  to  restore  these  rights. 

Had  the  electorate  Intended  the  Police  Commission  to 
have  this  power  it  would  be  found  in  Section  155  of  the  Charter. 
It  did  grant  it  to  the  appointing  officer  and  to  the  Civil  Service 
Commission  in  Section  15^+,  relating  to  disciplinary  proceedings 
against  "miscellaneous"  employees.   By  the  terms  of  Section  15^^ 
where  a  civil  service  employee  is  tried  on  charges  by  his  appoint- 
ing officer  and  exonerated,  the  appointing  officer  may  order  the 
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employee's  salary  paid  for  the  period  not  worked.   If  on  appeal, 
the  Civil  Service  Conmission  reverses  or  alters  a  Judgment  of 
the  appointing  officer  punishing  the  employee,  that  body  may 
order  his  salary  paid  from  the  time  of  discharge  or  suspension, 

however,  no  such  language  is  found  in  Section  155* 
which  refers  specifically  to  members  of  the  Police  and  Fire 
Departments.   The  difference  in  language  in  the  two  sections 
leads  to  the  inescapable  ccnclusion  that  the  electorate  did  not 
intend  to  give  the  power  to  restore  wages  of  suspended  policemen 
to  the  Police  Commission.   This  principle  is  discussed  in 
McCarthy  v.  Board  of  Fire  Commissioners,  37  Cal.  App.  495. 

Your  attention  is  called  to  City  Attorney's  Opinion 
No.  1260  issued  May  22,  1958,  where  I  held  that  Officer  Warren  R. 
Maloney  was  not  entitled  to  any  compensation  while  under  sus- 
pension or  while  on  leave  without  pay. 

The  conclusion  reached  in  this  opinion  appears  to  be 
harsh,  but  I  have  no  alternative  in  reaching  the  conclusion 
stated  because  of  the  provisions  of  the  Charter.   To  correct 
the  inconsistency  of  the  treatment  accorded  miscellaneous 
employees  under  Section  154  of  the  Charter,  where  the  accused 
is  exonerated  and  the  employee's  salary  restored  for  the  period 
not  v/orked  and  the  omission  of  such  provision  in  the  sections 
relating  to  policemen  and  firemen,  may  only  be  corrected  by  a 
charter  amendment. 

You  are  so  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Harold  R.  McKinnon,  President 
The  Police  Commission 
Hall  of  Justice 
San  Francisco,  California 


AOS/WFB 


OPINION  NO.  1522 
March  16,  1961 


SUBJECT:   MEMBER  OF  BOARD  OF  SUPERVISORS  NOT  DISQUALIFIED 
FROM  VOTING  OK  PROPOSED  ORDINANCE  ESTABLISHING 
TAX  ON  HOTEL  ROOMS  BECAUSE  OF  INDEPENDENT 
CONTRACTOR  RELATIONSHIP  WITH  HOTELS. 

Dear  Six  : 

Your  request  for   an  opinion  is  as  follov.'s: 

REQUEST 

"In  my  business  as  a  machine   shop  operator, 
I  perfora  work  as  an  independent  contractor  for 
a  number   of   hotels,    including   the   Sheraton- 
Palace  and   the   Sir  Francis  Drake, 

"Does   such  contractual  relationship  v;ith 
hotels   create   a   conflict   of   interest  vrhich 
should  cause  me   to  disqualify  myself  from  voting 
upon  the  proposed   transient   hotel  room  tax 
ordinance  when  it   comes  before   the  full  member- 
ship of   the  Board  of  Supervisors  for  considera- 
tion and  action?" 

OPINION 

The  applicable  statutory  law  bearing  on  this  subject  of 
disqualification  from  voting  is  found  in  Sections  222  and  222.1  of 
the  Charter  of  the  City  and  County  of  San  Francisco  and  Section 
1090  of  the  Government  Code.  V)ithin  the  meaning  of  this  applicable 
statutory  lav,  there  is  n^  disqualification  per  sc  by  reason  of 
the  above  facts. 

It  is  true,  of  course,  that  there  may  be  a  disqualifi- 
cation to  vote  under  common  law  principles  where  the  member  of  the 
governing  body  whose  vote  is  in  question  has  a  direct  personal  or 
pecuniary  interest  in  the  matter  before  such  governing  body. 
(Rhyne  J  Municipal  Law  06;  k   McQuillln,  Municipal  Cornorations, 
3rd  ed.,  503;  133  A.  L.  R.  1257-1270) 

Some  instances  of  the  application  of  this  rule  are  the 
following:  member  of  the  governing  body  was  a  subscrioer  to  the 
corporation  granted  the  municipal  franchise.  Finch  v.  Riverside 
Rv.  Co.  J  87  Cal.  597;  trustee  of  the  City  of  San  Diego  vfas  a 
stockholder  and  director  of  the  corporation  receiving  a  grant  of 
5,000  acres  of  municipal  land,  San  Dletro  v.  S.D.  &  L.A.  R.R.  Cc^ 
kk   Cal.  106;  councilman  voted  to  approve  municipal  contract  with 
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his  employer,  Stockton  P.  &  S.  Co.  v.  Wheeler.   68  Cal,  App.  592; 
lawyer  member  of  Board  of  Education  voted  to  approve  contracts 
with  his  client,  People  v.  Elliott.  115  Cal. App.  2d  410. 

Other  examples  may  be  found  in  ray  opinion  No.  747,  dated 
November  16,  1953 ,  copy  of  which  is  attached  hereto. 

Under  the  instant  facts  there  is  not  any  disqualification 
per  se   from  voting  under  applicable  pr5.nciples  of  the  common  law: 
no  municipal  property  is  involved,  no  question  of  approval  of  a 
municipal  contract  or  expenditure  of  public  moneys  is  involved; 
nor  is  there  a  question  presented  of  inconsistent  employments. 

The  rule  of  disqualification  as  set  forth  by  the  statutes 
and  the  decisions  is  not  arbitrary  for  it  is  founded  on  reason  and 
is  not,  therefore,  to  be  indiscriminately  applied.   (See  Capital 
Gas  Co.  V.  Young.  109  Cal.  140  at  143)   In  that  case  the  court 
upheld  the  disbursement  of  public  funds  authorized  by  the  city 
council  and  the  mayor  to  a  utility  corporation  of  which  the  mayor 
was  a  stockholder  and  president.   The  court  pointed  out  that  there 
was  only  one  utility  company  with  which  the  city  could  do  business. 
See  also  Citv  of  Modesto,  etc.  v.  Standard  Materials.  Inc..  etc.. 
Superior  Court  No.  56571,  where  the  trial  court  upheld  a  city  con- 
tract where  one  of  the  councilraen  approving  same  was  secretary  to 
an  association  of  which  the  contracting  party  was  a  member. 

On  the  merits,  therefore,  under  the  applicable  law,  there 
does  not  appear  to  be  such  a  direct  personal  and  pecuniary  interest 
in  the  subject  matter  of  the  proposed  legislation  as  compels  dis- 
qualification.  However,  notwithstanding  such  a  determination  that 
there  is  no  "legal"  disqualification  the  Board  of  Supervisors 
itself  may  determine  that  there  exists  "other  good  cause"  for 
excusing  the  member  concerned  from  voting. 

Ui-on  application  from  the  member  concerned  to  suspend 
the  rules  in  accordance  with  Rule  Two  of  the  Rules  of  Order  of  the 
Board  of  Supervisors,  the  said  member  may  be  excused  from  voting. 
The  determination  by  the  Board  of  Supervisors  that  adequate  cause 
exists  for  excusing  the  member  from  voting  is  a  determination 
within  its  power  and  discretion.   In  this  connection,  your  atten- 
tion is  again  directed  to  the  attached  opinion. 

You  are  advised  accordingly. 

Respectfully  submitted, 

Enc. 

To:  Hon. William  C.Blake  DION  R.  HOLM 

Supervisor  City  Attorney 

235  City  Hall 
San  Francisco  2 

GPA/WFB 


OPINION  NO.    Ikl 
November   l6,   1953 

SUBJECT:      RULE  0.'   EOARD  OF   SUPERVISOnS  REQTTIRrJG  SUPERVISORS 
TO   VOTE;   EXCUSE  PRO::  VOTING;    DISQUALlFICAVlON  FOR 
PERSONAL  O:;   x^r.CUNIARY   INTI.iiLST . 

Dear   Sir: 

I   have   your   request  for    en  opinion  as   follows: 

REQUEST 

"Supervisor   Christopher,    in  the   meetinf^  of  the  Eoard 
oj.'  supervisors  held   on  riepteriber   li^,    questioned   the 
propriety  of   t^e  Eoard' s   excusing  one   of   its  members 
from  votinr  on  a  partic   lar  measure,   either  because 
of   the  member's   personal   friendship   or   association 
with   individuals   directly  affected  by  special   legis- 
lation,   or  because   of  the  menA>er's   lack   of   personal 
I  knov/ledge   of   events   or   conditions   surrounding   the 

'  proposal  before   the  Board,   or  because   of   the  member's 

absence  upon  an   earlier   occasion  '.'hen   the  Eoard  voted  on 
an  issue,    or   for   siiilar  reasons. 


» 


"Supervisor   Christopher  will   appreciate  your   indicating 
to   him,   eitner   generally  or   viith  particularity,    the    ren- 
ditions  or   circumstances  vhich  must  or   should  exist 
before   the  Board  may  excuse  one   of  its  members  from 
voting." 

OPINION 

You  are  herewith  referred  to  my  Opinion  No.  Lj.222,  dated 
January  10,  19t|.9,  in  vrhich  I  pointed  out  that  it  vfas  the  duty  of 
a  supervisor  to  vote  one  way  or  another  on  matters  before  th© 
board  unless  disqualified  or  excused  as  provided  in  rule  39 
then  in  effect.   Since  that  opinion  your  rules  have  been  changed 
and  the  requirement  of  voting  is  now  stated  in  your  rule  No.  2l\. 
as  follows: 

"Every  member  present  v;hen  a  question  is  put  shall 
vote  for  or  against  it.   No  member  shall  be  permitted 
to  vote  upon  a  question  unless  he  is  in  his  seat  when 
his  name  is  called  or  before  the  vote  is  announced. 
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"A  roll  call  shall  not  bo  interrupted,  but  a 
member  may,  prior  to  the  calling  of  the  roll, 
explain  his  vote,  or  file  in  ijriting  an  explan- 
ation of  his  vote  after  the  result  of  the  roll 
call  has  been  announced  and  recorded." 

Your  rules  do  not  now  specifically  provide  for  excuse  from 
/oting.  However,  rule  2l^.   is  one  of  the  rules  that  can  be  suspended 
inder  the  provisions  of  rule  2  and  excuse  from  voting  is  now 
iccomplished  in  this  manner. 

There  are  certain  situations  in  which  a  supervisor  is 
actually  disqualified  froTi  voting  and  in  such  case  of  course  it 
Is  Tiandatory  that  the  supervisor  be  excused.  The  general  prin- 
ciple in  this  respect  is  stated  in  Mason's  Manual  of  Legislative 
Procedure  on  page  368  as  follows: 

"it  is  a  general  rule  that  no  one  can  vote  on  a 
question  in  which  he  has  a  direct  personal  or 
:  pecuniary  interest." 

(Also  see:   McQuillln  Muxiicipal  Corporations, 
3rd  Ed,  Vol.  I4.,  p.  503;  Roberts  Rules  of  Order, 
p.  192.) 

In  Volume  62,  Corpus  Juris  Secundum  at  page  76I  the  rule 
is  set  forth  as  follows: 

"It  is  a  general  rule  of  law  that  no  member  of  a 
municipal  council  shall  vote  on  any  question  in- 
volving his  own  character  or  conduct,  his  right 
as  a  member,  or  his  pecuniary  interest,  if  that 
is  Immediate,  particular,  and  distiiict  from  the 
public  interest," 

Specific  examples  of  what  the  co'irts  have  foiind  to  be  a 
direct  personal  or  pecuniary  interest  that  disqualified  a  vote  are 
'found  in  the  folloMing  citations} 

"A  borough  councilman  who  had  resigned  voting 
on  a  resolution  accepting  his  resignation  and 
appointing  a  successor.   (COMMONl'dALTH  v,  KNAPP, 
91  Atl,  553);  the  vote  of  a  member  of  an  elective 
municipal  water  board  en  a  resolution  providing 
for  his  ovm  appointment  as  a  construction  foreman 
under  the  board  (ARBEGAST  v.  SHI'LLDS,  11+  S.E.  2d 
I4.);  vote  of  councilman  on  an  ordinance  granting  a 
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peiTiit  to  oporate  a  rilling  station  on  property- 
owned  by  councilman  and  leased  to  oil  company  (VAN 
HAVENBERG  v.  HOLEilAN,  Ihk  S,''  ,   £d  7l6);  vote  of  a 
councilman  en  ordinance  providing  for  the  construc- 
tion of  a  spur  track  which  was  of  particular  benefit 
to  a  mill  partly  ovr  ed  by  the  councilman  (BUFxINGTON 
VHEEL  CO.  V.  BURNHaM,  15  N.W,  282);  vote  of  member 
of  board  on  ordinance  granting  permission  to  corpo- 
ration of  which  he  was  a  stockholder  to  lay  tracks  in 
city  streets  (WEST  JUISEY  TRACTION  CO.  v*  CITY  OP 
CAMDEN,  29  Atl,  163 )j  municipal  councilman  voting 
to  accept  his  own  resignation  (STEVENS  v.  HAUSSERMAN, 
172  A.  738);  vote  of  member  of  council  on  resolution 
vacating  street,  said  vacation  being  of  primary 
benefit  to  employer  of  saia  member  (PYATT  v.  MAYOR 
&  COUl^CIL  0?  DINELLEN,  89  A.  2d  1);  vote  of  momber 
of  council  on  question  of  granting  a  property  ov;ner 
a  variance  from  zoning  ordinance  where  the  council 
member  had  previously  sold  said  property  to  said 
property  owner  and  intended  to  use  garage  on  subject 
premises  (PIGGOTT  v,  BOROUGH  OF  HOPE'.  ELL,  91  A.  2d 
667);  member  of  a  board  of  trustees  of  City  of  San 
Diego  held  disqualified  to  vote  to  convey  land  in 
a  quantity  subject  to  board's  discretion  to  a  rail- 
road corporation  of  which  said  member  was  a  director 
and  stockholder  (CIT\'  OF  SAN  DIEGO  v,  SAN  DIEGO  &  LOS 
ANGELES  R.R.  CO.,  kk   Cal.  105);  aldermen  involved 
in  election  contest  held  disqualified  to  act  as  al- 
dermen in  determination  of  such  contest  (ROBxNSON  V, 
HAYS,  62  S.v.  2d  1007);  mer,i)ers  of  village  council 
having  a  pecuniary  interest  in  a  claim  filed  against 
the  village  held  disqualified  from  votin»2  to  allovr 
such  claim  (SMIVH  v.  HUIEELL,  106  N.W,  5I1-7);  mayor's 
vote  to  beat  tie  on  ordinance  fixing  his  own  salary 
held  illegal  (DAVIS  v.  CIlY  OF  JENKINS,  et  el,,  238 
S.v;,  2d  1+75)." 

In  setting  forth  the  p-lnclplo  that  a  member  should  be 
excused  from  voting  on  a  question  on  which  he  has  a  direct  personal 
or  pecunlsiry  interest,  as  illustrated  above,  I  have  fully  stated 
the  law  applicable  to  the  subject.  Mason  states  that  it  is  the 
practice  In  the  state  legislatures  to  excuse  a  member  from  voting 
when  he  has  a  personal  interest  in  the  matter  voted  upon  or  for  other 
good  cause.   Unquestionably  a  good  cause  should  alvrays  be  present 
before  e  member  is  excused  from  voting  on  any  question  but  aside 
from  situations  v/here  there  is  a  personal  or  pecuniary  interest 
the  problem  of  "other  good  cause"  is  not  a  legal  one  and  as  far  as 
my  research  reveals  no  court,  lav/  x^jriter  or  parliamentary  writer 
has  ever  essayed  to  categorize  or  even  comment  on  vhat  constitutes 
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the  "other  good  cause"  that  should  exist  to  excuse  a  moi.iber  from 
voting.   It  is  purely  a  matter  within  the  discretion  of  the  lep^is- 
lative  body.   Any  atterap;.  by  me  thon  to  state  either  generally  or 
With  particularity  vrhat  circumstances  should  exist  before  a  member 
should  be  excused  from  voting,  other  than  as  stated  above,  would 
merely  be  an  exposition  ol  my  concept  of  what  your  dutios  are  as 
legislators  to  your  constituents,  ijhicn  would  ol  course  be  pre- 
sumptuous cf  me.   With  particular  reference  to  the  causes  set 
forth  in  your  letter,  personal  associetiou  'ith  individur.ls 
directly  affected  by  special  legislation  could  lender  proper 
circumstances  disqualify  a  member's  vote  as  a  matter  of  law. 
As  to  the  other  reasons  set  forth  io  is  entirely  within  the 
Board's  discretion  to  determine  whether  they  constitute  cause 
sufficient  to  warrant  excuse  from  the  requirement  of  voting. 

You  are  advised  accordingly. 

Respectfully  submitted^ 
DION  R,    HOLi",  City  Attorney 


V'ALliK    ?LDi:'ICOiiI) 

Chief  Deputy  City  Attorney 
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To;      John  R.   McGrath,   Clerk 
Board   of  Supervisors 
235  City  Hall 
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OPINION  NO.  1523 
March  22,  1961 


SUBJECT:   HIE  BOARD  OF  SUPERVISORS  DOES  NOT  HAVE  AUTHORITY 

TO  DIRECT  BY  ORDIN^^J^CE  HOW  ANY  CONTINGENCY  RESERVE 
MONEYS  OF  THE  RETIREMENT  SYSTEM  SHALL  BE  USED 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"City  Employee  Organizations  have  been  and  are 
extremely  interested  in  the  improvement  of  retirement 
benefits.  One  of  their  proposals  toward  that  end  was 
disapproved  by  the  voters  last  November,  the  main 
objection  apparently  being  the  element  of  cost  involved. 

"City  employees  are  now  looking  into  the  possi- 
bility of  improving  retirement  benefits  without  cost 
to  the  City,  with  specific  reference  to  the  possibility 
of  increasing  retirement  allowances  through  the  use  of 
excess  interest  earned  on  the  money  contributed  for 
retirement  benefits.  As  you  know,  monies  paid  by  City 
employees  are  invested  and  the  Retirement  Board  pays 
the  employees  an  arbitrary  rate  of  3  percent  interest 
thereon  even  though  an  excess  of  from  1  to  2  percent 
thereover  is  earned.  That  excess  interest  has  been 
carried  in  a  separate  account  and  has  not  been  distrib- 
uted to  the  reserve  accounts.   I  understand  that 
currently  such  excess  is  accumulating  in  an  amount  of 
more  than  one  million  dollars  per  year. 

"With  the  foregoing  as  a  premise,  may  I  ask  that 
you  inform  me  whether  or  not  it  is  possible,  by  an 
appropriate  amendment  of  the  retirement  ordinance,  to 
apply  such  excess  earnings  to  the  provision  of  addi- 
tional benefits  for  retired  City  employees.   If  such 
application  is  possible  by  means  of  an  amendment  to 
the  retirement  ordinance,  I  will  be  grateful  if  your 
staff  would  submit  an  appropriate  draft  thereof  to  me 
in  order  that  I  may  have  it  referred  to  our  Judiciary 
Committee  for  study  and  report." 

OPINION 

In  essence  the  question  you  ask  is  whether  the  Board  of 
Supervisors  by  ordinance  may  direct  the  application  of  any  or  all 
contingency  reserve  moneys  of  the  Retirement  System  toward  the  pay- 
ment of  the  costs  of  financing  additional  retirement  benefits  for 
retired  City  employees. 
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In  connection  with  this  inquiry  it  should  be  noted  that 
the  audited  figures  for  the  last  fiscal  year  ending  June  30,  1960 
show  that  the  funds  in  the  Retirevnent  System  total  $254,770,875.00, 
and  that  the  contingency  reserve  totals  $10,954,306.00. 

This  contingency  reserve  was  established  by  the  Retirement 
Board  for  the  purpose  of  meeting  possible  deficiencies  in  interest 
of  future  years,  losses  on  investments  and  other  contingencies  as 
is  more  fully  set  out  in  the  resolution  adopted  by  the  Retirement 
Board  at  its  meeting  on  September  14,  1949,  which  resolution  reads 
as  follows: 

••WHEREAS,  the  Retirement  Board  has  followed  the 
policy  throughout  the  life  of  the  Retirement  System, 
ot  fixing  the  rate  of  interest  from  time  to  time,  as 
provided  by  law,  for  use  under  the  Retirement  System, 
both  for  crediting  interest  on  contributions  and  for 
determining  actuarial  equivalents,  below  the  rate  of 
earnings  on  retirement  funds,  and 

••whereas,  it  has  been  the  administrative  policy 
tbroTighout  the  life  of  the  Retirement  System,  to  main- 
tain interest  earned  over  and  above  that  credited  to 
contributions,  as  a  reserve  (a)  to  meet  interest 
deficits  in  any  years,  (b)  to  meet  adverse  fluctua- 
tions in  mortality  experience,  (c)  to  meet  investcent 
losses  and  (d)  as  a  partial  restatement  of  items  (a) 
and  (b),  to  permit  adjustment  of  the  ledger  reserve 
on  account  of  outstanding  retirement  allowances,  to 
current  interest  rate  and  mortality  tables,  and 

"WHEREAS,  such  administrative  policy  is  prudent 
and  fair,  particularly  in  the  li|ht  of  the  fact  that 
there  is  no  other  source  from  which  funds  are  avail- 
able to  meet  the  purposes  stated  now,  therefore 

'•be  it  RESOLVED,  that  the  Retirement  Board 
ratify  and  confirm,  and  it  does  hereby  ratify  and 
confirm,  such  administrative  policy  as  it  has  been 
followed  in  the  past,  and 

"BE  IT  FURTHER  RESOLVED,  that  the  Retirement 
Board  approve,  and  it  does  hereby  approve,  the  con- 
tinuance of  such  administrative  policy  in  the 
management  of  the  Retirement  System." 

This  contingency  reserve  has  arisen  as  a  result  of  the 
excess  of  interest  earned  over  interest  paid  out,  certain  profits 
realized  from  the  sale  of  bonds  and  other  income  received  over  a 
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period  of  a  great  many  years.   It  should  be  noted,  in  passing,  that 
upon  inauiry  of  the  Retirement  office  I  have  been  advised  that  the 
spread  between  interest  earned  and  interest  paid  out  never  was 
between  the  one  or  two  per  cent  referred  to  in  your  inquiry  --  but 
rather  that  the  spread  between  the  interest  earned  and  interest 
paid  o\iL  was  always  far  less  than  ore  per  cent  and  usually  ranged 
between  .53?o  and  .657,.   This  contingency  reserve,  though  now  size- 
able in  amount,  represents  less  than  four  and  one-half  per  cent 
(<*-l/27,)  of  the  total  assets  of  the  Retirement  System  as  such  a 
reserve  against  adverse  experience. 

Section  159  of  the  Charter  provides  in  part  as  follows: 

"The  retirement  board  shall  be  the  sole  authority 
and  judge  under  such  general  ordinances  as  may  be 
adopted  by  the  supervisors,  as  to  the  conditions  under 
which  members  may  receive  and  may  continue  to  receive 
benefits  of  any  sort  under  the  retirement  system,  and 
shall  liave  exclusive  control  of  the  administration  and 
investment  of  such  fund  or  funds  as  may  be  established, 
provided  that  all  investments  shall  be  of  the  character 
legal  for  insurance  companies  in  California." 

It  will  be  noted  that  the  Retirement  Board  is  granted  the 
exclusive  control  of  the  administration  of  such  fund  or  funds  as 
may  be  estaolished. 

In  view  of  the  exclusive  control  of  the  administration  of 
the  retirement  fund  being  granted  by  the  Charter  to  the  Retirement 
Board,  this  would  preclude  the  Board  of  Supervisors  from  adopting 
any  such  ordinance  as  suggested  in  your  Inquiry,  which  might  seek 
to  airect  the  application  of  such  funds  toward  the  pa3rmert  of  the 
costs  of  granting  additional  benefits  for  retired  City  employees. 

The  only  legal  question  it  would  seem  that  might  be 
presented  in  connection  with  the  contingency  reserve  as  established 
by  the  Retirement  Board  would  be  whether  the  aforementioned  action 
of  the  Retirement  Beard  was,  or  is,  consistent  with  reasonable  or 
prudent  management  of  the  Retirement  System;  if  it  be,  and  I  think 
it  is,  then  it  is  not  a  subject  matter  upon  which  the  Retirement 
Board's  judgment  or  determination  may  be  questioned. 

You  are  therefore  advised  that  the  Board  of  Supervisors 
does  not  possess  the  authority  to  direct  by  ordinance  or  at  all 
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the  application  of  any  moneys  in  the  contingency  reserve  of  the 
Retlreaent  System  toward  meeting  the  costs  of  granting  additional 
benefits  foe  retired  City  employees. 

Respectfully  submitted, 


k 


DION  R.  HOLM 
City  Actorney 


TO:  Honorable  Joseph  J.  Casey 
Supervisor 
235  City  Hall 
San  Francisco  2,    California 


NSW/WFB 


No.  1523-A 
March  22,  I96I 


Raymond  S.  Kimbell 

General  Manager 

Recreation  and  Park  Commission 

McLaren  Lodge,  Golden  Gate  Park 

San  Francisco,  California 

Attention:   John  S.  McDonald 
Business  Manager 

Re:   Concessions  in  Courtyard  of  Buildings  Being 
Used  by  the  California  Academy  of  Sciences 
in  Golden  Gate  Park,  or  VJithin  Them. 

Dear  Mr.  McDonald: 

I  am  raply^-ng  to  your  recent  letter  pertaining  to  the 
above  subject  matter. 

!         The  Academy's  authorization  to  carry  out  certain  public 
purposes  in  Golden  Gate  Park,  San  Francisco,  appears  in  Section  52 
of  the  Charter.   Said  Section,  in  substance,  declares  all  buildings 
erected  by  the  Academy  at  any  time  to  be  the  property  of  the  City 
and  County  of  San  Francisco,  and  enjoins  the  Academy  not  to  proceed 
with  any  proposed  buildings  or  improvements,  including  any  additions, 
until  the  same  are  approved  by  the  Park  and  Art  Commissions,  in 
addition  to  all  other  approvals  required  by  law.  The  setting  apart 
of  property  under  the  control  of  the  Recreation  and  Park  Commission 
for  such  purposes  is  required  to  have  the  approval  of  the  Board  of 
Supervisors  by  ordinance.   However,  this  section  of  the  Charter 
clearly  leaves  the  "management,  superintendence  and  operation"  of 
all  buildings,  improvements,  or  additions  erected  and  used  by  the 
Academy  under  its  charge  and  direction.   Several  limitations  as  to 
the  management,  however,  are  imposed,  among  which  are  (1)  the 
Academy's  consent  to  civil  service  and  salary  standardization  for 
employees  supplied  by  the  city  and  county;  (2)  meeting  the  require- 
ments of  the  Board  of  Supervisors  as  to  insurance  coverage;  (3)  free 
admission  to  all  buildings  or  improvements,  except  reasonable 
charges  for  admission  to  or  for  using  the  Alexander  F.  Morrison 
Planetarium  and  its  auditorium;  (k)    filing  not  later  than  April  1st 
i)f  each  year  an  accounting  statement  with  the  Mayor  and  the  Board  of 
$upervisors;  and  (5)  the  restrictions  imposed  -  pertaining  to 
positions  of  employment  in  the  buildings  or  improvements  paid  for 
put  of  City  and  County  funds. 

My  opinion  on  the  questions  you  have  proposed  is  as 
follows : 

(a)  Does  the  Recreation  and  Park  Commission  have  authority 
;o  approve  or  disapprove  the  proposed  construction  of  two  refreshment 
stands  within  the  courtyard  of  the  Academy  in  Golden  Gate  Park? 
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Section  52  of  the  Charter  limits  the  right  of  the  Academy 
to  proceed  with  the  construction  of  any  buildings,  improvements,  or 
additions,  except  on  approval  of  the  Recreation  and  Park  and  the 
Art  Commissions,  and  approval  by  the  Board  of  Supervisors  as  to  site 
allotment.  This  proposed  construction,  based  upon  the  architectural 
drawing  submitted,  falls  within  such  limitation.   The  Board  would 
also  have  to  approve  under  Section  k2   of  the  Charter. 

(b)   Would  these  approvals  be  required  if  the  proposed 
construction  was  to  be  within  any  of  the  Academy  of  Science 
buildings? 

I         If  the  construction  proposed  was  to  be  interior  instead  of 
exterior,  I  believe  the  limitations  of  Section  52  would  still  apply. 

I         (c)  Should  such  approvals  be  accompanied  with  contractual 
■negotiations  determinative  of  City  sharing  in  the  revenues  or 
otherwise. 

Charter  Section  52  permits  the  Academy  of  Science  to  erect 
and  use  building  and  improvements  in  the  Golden  Gate  Park  only  for  a 
dedicated  public  purpose,  mainly  the  maintenance  of  free  museum 
facilities.   Any  approval,  therefore,  of  refreshment  stands  by  the 
commissions  involved  and  by  the  Board  of  Supervisors  should  be  upon 
the  contractual  basis  that  the  revenues  derived  therefrom  will  be 
channelled  in  a  way  consistent  with  the  public  purpose  dedication. 
Perhaps  this  oould  be  done  by  agreement  that  the  revenues  supplement 
the  maintenance  fund  provided  by  the  City  and  County,  or  to  supple- 
,3ent  the  Academy's  own  budget  in  providing  museum  attractions  which 
are  free  to  the  public.   At  any  rate,  provision  must  be  made  con- 
:ractually  as  between  the  Academy  and  the  City  and  County  fore- 
closing any  use  of  the  revenues  for  the  Academy's  private  purposes, 
rne  contract  also  should  include  insurance  coverages  necessary  to 
protect  the  City  and  County. 

Yours  truly, 

DION  R.    HOLM 
City  Attorney 

?JR:as 
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SUBJECT:   STATUS  OF  SICK  LEAVE  PAYMENTS  UNDER 
FEDERAL  SOCIAL  SECURITY  ACT 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"With  reference  to  your  Opinion  No.  1410,  dated 
December  29,  1959,  wherein  you  held  that  'sick  leave 
payments'  made  by  City  and  County  departments  other 
than  the  Municipal  Railway  are  'wages'  for  Social 
Security  Act  purposes,  we  would  appreciate  an  ampli- 
fication of  your  Opinion  to  indicate  to  the  Federal 
Social  Security  authorities  whether  such  payments 
are  made  in  spite  of  sickness  rather  than  on  account 
of  sickness." 

OPINION 

The  fiscal  procedure  of  the  City  and  County  of  San  Fran- 
cisco, including  payment  to  officers  and  employees  for  personal 
services,  is  set  forth  in  detail  in  Sections  69-38,  inclusive,  of 
the  Charter  of  the  City  and  County  of  San  Francisco. 

In  general,  the  City  and  County  operates  on  a  fiscal  year 
basis  beginning  July  1st  of  each  year.   Prior  to  the  commencement 
of  the  fiscal  year,  each  department  and  office  of  the  City  and 
County  prepares  a  budget  estimate  which  includes  its  proposed 
expenditures  for  the  ensuing  fiscal  year.   These  estimates  are 
consolidated  by  the  Controller  and  transmitted  to  the  Mayor. 
(Section  69)  The  Mayor  prepares  a  proposed  budget  for  the  City  and 
County  for  the  ensuing  fiscal  year  and  a  draft  of  the  Annual  Appro- 
priation Ordinance,  which  is  prepared  by  the  Controller.  The 
Appropriation  Ordinance  must  be  based  upon  the  proposed  budget  and 
must  contain  such  provisions  and  details  as  to  furnish  an  adequate 
basis  for  fiscal  and  accounting  control  by  the  Controller  of  each 
revenue  and  expenditure  appropriation  for  the  ensuing  fiscal  year. 
The  proposed  budget  and  the  draft  of  the  Annual  Appropriation 
Ordinance  are  then  transmitted  to  the  Board  of  Supervisors.  After 
public  hearing,  the  Board  adopts  the  proposed  budget  as  submitted 
or  as  amended  and  passes  the  necessary  Appropriation  Ordinance. 
The  Controller  establishes  a  schedule  of  allotments  under  which  the 
sums  appropriated  to  the  several  departments  shall  be  expended.  The 
proposed  expenditures  become  appropriated  to  and  for  the  several 
departments,  bureaus,  offices,  utilities,  boards  and  commissions 
for  the  purposes  specified,  and  each  department  for  which  an  expen- 
diture appropriation  has  been  made  is  authorized  to  use  the  money 


« 
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o  appropriated  for  the  purposes  specified  In  the  Appropriation 
rdlnance.  and  within  the  limits  of  the  appropriation. 
(Section  72) 


I 


No  money  may  be  drawn  from  the  Treasury  of  the  City  and 
County,  nor  may  any  obligation  for  the  expenditure  of  any  money  be 
incurred  except  in  pursuance  of  appropriations  or  transfers  made 
as  provided  in  the  Charter.   (Section  85)  No  officer,  employee, 
board  or  commission  may  authorize  or  incur  any  obligation  involving 
the  expenditure  of  money  unless  the  Controller  first  certifies  that 
there  is  a  valid  appropriation  from  which  the  expenditure  may  be 
made  and  any  obligation  incurred  contrary  to  this  provision  is  void 
and  any  claim  or  demand  against  the  City  and  County  based  thereon 
is  invalid.   (Section  86) 

As  pointed  out  in  Opinion  No.  1410,  dated  December  29, 
1959,  the  Annual  Appropriation  Ordinance  of  the  City  and  County  has 
never  established  a  sick  leave  pay  fund  from  which  sick  leave  pay- 
ments would  be  expended  for  City  and  County  employees  generally  nor 
is  the  establishment  of  such  a  fund  presently  contemplated.  How- 
ever, in  two  isolated  cases,  such  a  fund  has  been  created,  to  wit, 
for  per  diem  employees  of  the  Municipal  Railway  and  for  civilian 
personnel  of  the  Fire  Department. 

A  review  of  the  foregoing  sections  of  the  Charter  reveals 
the  total  absence  of  any  authority  to  make  pa3aDent  to  employees  of 
the  City  and  County  "on  account  of"  illness  except  in  the  two 
instances  noted  above. 

The  requirement  that  there  be  in  existence  a  fund  from 
vhich  payment  can  be  made  as  required  by  Section  72  of  the  Charter 
has  been  upheld.   (Tevis  v.  City  and  County  of  San  Francisco.  43 
Cal.  2d  190) 

The  invalidity  of  a  claim  based  upon  an  obligation 
incurred  contrary  to  the  requirement  of  Section  86  in  that  prior 
certification  of  available  funds  by  the  Controller  was  not  obtained 
has  also  been  upheld.   (Williams  Bros.._  &  Haas  Inc.  v.  City  and 
County  of  San  Francisco.  53  Cal.  App.  2d  415) 

Accordingly,  if  Rule  32,  Rules  of  the  Civil  Service  Com- 
mission, relating  to  sick  leave  for  employees  of  the  City  and 
County  of  San  Francisco,  is  interpreted  as  authorizing  sick  leave 
payments  "on  account  of  sickness,  its  validity  would  be  question- 
able in  the  light  of  the  above  authorities.  On  the  other  hand,  if 
Rule  32  is  interpreted  as  only  authorizing  the  continuance  of 
salary  payment  during  a  period  of  absence  from  duty  due  to  illness, 
then  the  purpose  of  the  statute  may  be  achieved. 
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An  interpretation  which  gives  effect  is  preferred  to  one 
which  makes  void.   (Civil  Code.  Sec.  3541) 

Therefore,  it  is  my  opinion,  and  you  are  so  advised  that 
payments  to  employees  of  the  City  and  County,  with  the  exception  of 
per  diem  employees  of  the  Municipal  Railway  and  civilian  personnel 
of  the  Fire  Department  during  a  period  of  absence  from  duty  due  to 
Illness,  are  to  be  considered  as  a  continuance  of  salary  payments 
"in  spite  of"  sickness.   Payments  to  per  diem  employees  of  the 
Municipal  Railway  and  civilian  personnel  of  the  Fire  Department,  on 
the  other  hand,  are  payments  "on  account  of"  sickness. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Harry  D.  Ross 
Controller 
Room  109  City  Hall 
San  Francisco  2,  California 


JJS/WFB 


OPINION  NO.  1525 
harch  28,  1961 


SUBJECT:   CONTROL  OF  BOARD  OF  SUPERVISORS  OVER  EXPENDITURE  OF  MONEY 
ARISING  FROM  BEQUEST  FOR  TKE  U.   H.  DE  YOUNG  MEMORIAL 
MUSEUlu  FROM  THE  ESTATE  OF  ALFRED  LEON  SALINGER 


Dear  Sir: 


Your  request  for  an  opinion  is  as  follows: 


I 


REQUEST 

"There  has  been  a  bequest  to  the  De  Young  Museum 
of  certain  amounts  of  stocks  and  treasury  bonds  in 
the  Estate  of  the  late  Alfred  Leon  Salinger. 

"I  request  advice  as  to  what  control  the  Board 
of  Supervisors  would  have,  or  could  have,  over  the 
expenditure  of  the  money  involved." 


The  Last  VJill  and  Testament  of  Alfred  Leon  Salinger  be- 
queaths one- fourth  of  the  residue  and  remainder  of  the  estate  to 
the  De  Young  Memorial  Museum  and  additionally  provides: 

"In  reference  to  the  bequest  to  De  Young  Memorial 
Museum,  it  is  my  desire  that  the  governing  body  of  said 
museum  shall  apply  said  fund  in  such  manner  as  it  may 
in  its  sole  discretion  deem  advisable,  giving  prefer- 


ence to  the  maintenance  and  display  of  minerals  and 
rare  stones.'' 


II 


OPINION 

Section  2  of  the  Charter  provides  in  part  as  follows 

"The  City  and  County  of  San  Francisco  .  .  .  may, 
subject  to  the  restrictions  contained  in  this  charter, 
.  .  .  receive  bequests,  gifts  and  donations  of  all 
kinds  of  property  in  fee  simple,  or  in  trust  for 
charitable  and  other  purposes;  and  do  all  acts 

necessary  to  carry  out  the  purposes  of  such  gifts, 
bequests  and  donations j  with  power  to  manage,  sell, 
lease  or  otherwise  dispose  of  the  same  in  accordance 
with  the  terms  of  the  gift,  bequest  or  trust." 
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Section  19  of  the  Charter  provides  as  follows: 

"The  board  of  supervisors  and  each  hoard  and 
congnission  appointed  by  the  mayor,  cr  otherwise 
provided  by  this  charter,  shall  have  powers  and 
duties  as  follows: 


"(d)   To  receive,  on  behalf  of  the  ci tv  and 
county ♦  RJfcs,  devises  and  beouesLs  for  any  purpose 
connectGd  with  or  mc idental  to  the  department  or 
affairs  placed  in  its  charge,  and  to  adminisLer, 
execute  and  perform  the  terms  and  conditions  of 
trusts  or  any  g if t .  devise  or  be  quest  which  may 
be  accepted  by  vote  of  the  people  or  by  the  board 
of  supervisors  for  the  benefit  of  such  department 
or  purpose,  and  to  act  as  trustees ,  under  any  such 
trust,  when  so  auuhorized  to  do  by  the  board  of 
supervisors .   The  title  to  all  real  and  personal 
property  now  owned  or  hereafter  acquired  by  gift,  de- 
vise, bequest  or  otherwise,  by  and  for  the  purposes 
of  any  board  or  commission  shall  vest  in  the  city 
and  county."   (Emphasis  added) 

Section  51  of  the  Charter,  specifically  in  reference  to 
the  M.  K,  de  Young  Memorial  Museum,  provides: 

"The  board  [of  trustees  of  the  M.  H.  de  Young 
Memorial  Museum]  shall  have  exclusive  charge  of  the 
said  memorial  museum,  the  lands  set  aside  therefor, 
and  its  affairs,  and  of  all  real  and  personal  prop- 
erty thereunder  belonging,  or  which  may  be  acquired 
by  loan,  purchase,  gift,  devise,  bequest,  or  other- 
wise, when  not  inconsistent  with  the  terms  and  con- 
ditions of  the  loan,  gift,  devise,  or  bequest." 

Under  the  above  sections  of  the  Charter,  it  is  clear  that 
the  City  and  County  of  San  Francisco  may  receive  bequests,  gifts  and 
donations  of  property  and  do  all  necessary  acts  to  carry  out  the 
purposes  of  said  gifts,  bequests  and  donations  and  to  dispose  of  the 
same  in  accordance  with  the  terms  thereof. 

The  receipt  of  a  gift,  devise  or  bequest  in  behalf  of  the 
City  for  any  purpose  connected  with  a  city  department  is  by  the 
board  or  commission  in  charge  of  the  department;  provided,  however, 
that  whether  the  gift  is  to  be  accepted  must  be  first  determined 
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(1)  by  a  vote  of  the  people  or  (2)  by  the  Board  of  Supervisors. 
After  the  acceptance  of  the  gift  by  a  vote  of  the  people  or  by 
the  Board  of  Supervisors,  the  responsibility  of  administering, 
executing  and  performing  the  terms  and  conditions  of  the  gift, 
davise  or  bequest  is  upon  the  particular  board  or  commission  in 
chaige  of  the  department  for  whose  benefit  the  gift,  devise  or 
bequest  has  been  given. 

Additionally,  the  Charter  provides  that  as  to  the  Vi.   H. 
de  Young  Iiemorial  Museum,  the  Board  of  Trustees  shall  have  exclusive 
charge  of  all  personal  property  which  may  be  acquired  by  gift, 
devise  or  bequest,  when  rot  inconsistent  with  the  terms  and  con- 
ditions of  the  gift,  devise  or  bequest. 

In  the  instant  case  it  should  be  noted  that  the  bequest 
was  made  specifically  to  the  "De  Young  Memorial  Museum''  and  not  to 
the  "City  and  County  of  San  Francisco,"  and  that  iu  making  the  be- 
quest the  testator  expressed  the  "desire"  that  the  governing  board 
of  the  said  museum  "shall'  have  the  sole  discretion  in  the  applica- 
tion of  the  fund.   In  examining  the  entire  will  of  the  testator  and 
particularly  the  bequests  to  a  library  and  two  educational  institu- 
tions where  the  word  "desire"  was  used  in  connection  with  certain 
specified  trusts  which  "shall"  be  established,  I  can  only  conclude 
that  it  was  the  intention  and  direction  of  the  testator  that  the 
sole  discretion  in  the  application  of  the  fund  from  the  beqaest  was 
to  be  in  the  Board  of  Trustees  of  the  De  Young  Iiemorial  Museum  and 
that  the  testator  used  a  courteous  and  polite  form  of  expressing 
his  incent.   The  intention  of  the  testator  in  effect  reaffirms  the 
responsibility  which  the  Charter  already  vests  in  the  Board  of 
Trustees  cf  the  museum  as  to  bequests  given  to  the  museum. 

It  is  clear,  therefore,  that  the  bequest  vests  no  con- 
trol in  the  Board  of  Supervisors  over  the  expenditure  of  money 
derived  from  the  bequest  to  the  De  Young  Museum  from  the  Estate  of 
Alfred  Leon  Salinger,  nor,  except  for  the  formal  appropriation  of 
the  money,  does  the  Charter  vest  any  such  control  in  tlie  Board  of 
Supervisors. 

Pespectfully  submitted. 


DION  R.   HOU>i 
City  Attorney 

To:   Hon.  James  Leo  Halley 
Supervisor 
235  City  Hall 
San  Francisco  2,  California 

LSM/TJB 
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SUBJECT:   TA.XICABS,  JITNF.YS;  POWER  OF  BGAPD  OF  SUPERVISORS  TO 
Al-IEWD  MUNICIPAL  CODE  TO  AUTHORIZE  CONVERSION  OF 
JITNEY  PERMITS  TO  TAXICAB  PER>IIT3 

Gentlemen: 

Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"The  Police  Conmittee  at  its  meeting  on  February  9, 
considered  a  request  made  by  Mr.  Joseph  L,  Alioto, 
Actorney-at-law,  and  spokesman  for  a  certain  group  of 
jitney  bus  drivers,  which,  if  enacted  into  law,  would 
authorize  the  conversion  of  19  jitney  bus  permits  Into 
taxicab  permits. 

"It  is  the  feeling  of  the  members  of  the  Committee 
that  such  request,  pursuant  to  pertinent  sections  of 
the  Police  Code,  should  be  considered  by  the  Police 
Commission  which  body  is  vested  with  the  authority  to 
determine  whether  or  not  public  convenience  and  neces- 
sity exists  in  cases  involviiig  requests  for  either 
jitney  or  taxicab  permits. 

"Question:   Is  the  Committee  correct  in  its  under- 
standing? 

"The  Police  Committee  would  appreciate  an  early 
response  to  the  foregoing  query." 

0  P  I  i^  I  0  N 

The  Beard  of  Supervisors  has,  by  ordinance,  delegated 
matters  relative  to  the  issuance  of  taxicab  permits  to  the  Police 
Commission,  including  standards  by  which  said  Commission  is  to  be 
guided  in  making  determinations  of  public  convenience  and  necessi- 
ty.  (Article  16,  Chapter  VIII,  Part  II,  Municipal  Code.) 

It  has  been  proposed  that  the  legislative  body  amend  its 
delegation  of  auchority  to  authorize  the  conversion  of  certain 
jitney  bus  permits  to  taxicab  permits  without  a  showing  cf  public 
convenience  and  necessity  before  the  Police  Commission.   Section 
1075  of  the  Police  Code  was  similarly  amended  in  1945,  at  that 
time  to  effect  the  conversion  by  holders  of  restricted  limousine 
permits  to  unrestricted  taxicab  permits. 
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My  opinion  is  that  the  Board  of  Supervisors  may,  in  the 
exercise  of  its  le3,islative  power  of  ameudmen»:,  propeily  consider 
whether  such  amendiaent  is  in  the  public  interest.   (Section  9, 
Charter;   Blotter  v.  Farrell.  ^2  Gal.  2d  C04,  270  Pac.  2d  401; 
McQuillln,  Municipal  Corporations,  3rd  Ed.  vol.  6,  sec.  21.10.) 

The  Board  may  either  act  or  decline  to  act  on  the  amend- 
ment.  Adoption  of  the  latter  course  would >  of  course,  not  deprive 
the  permittees  affected  of  their  right  to  apply  to  the  Police 
Commission  in  accordance  with  existing  statutes. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Supervisors 
235  City  Hall 
Sail  Francisco  2,  California 

Attn:   Robert  J.  Dolan,  Clerk 


OIW/TJB 


fl 


OPINION  NO.  1527 
April  5,  1961 


SUBJECT:   SALE  OR  LEASE  OF  SURPLUS  CITY  LAND;  WHETHER 
NEGOTIATED  SALE  OR  LEASE  MAY  BE  MADE  WITH 
NONPROFIT  CORPORATION  SUPPLYING  LOW  COST 
HOUSING  TO  SENIOR  CITIZENS  WITH  LOWER  INCOMES. 

b 

Dear   Sir: 
P  Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"I  would  like  to  request  a  formal  opinion  of 
your  office,  namely:  Can  City  and  County  of  San 
Francisco  enter  into  a  negotiated  lease  or  negotia- 
ted sale  of  surplus  land  with  a  nonprofit,  single- 
purpose  corporation  formed  for  the  purpose  of 
building  and  managing  lower-cost  private  housing 
for  the  elderly. 

"This  housing  would  be  built  by  the  Coopera- 
tors  Housing  Foundation  as  a  self-supporting,  tax 
paying  facility  (not  public  housing  in  any  form) 
constructed  with  a  direct  loan  from  the  United 
States  Housing  and  Home  Finance  Agency  under  a 
new  special  program  for  the  purpose  of  producing 
rentals  at  an  absolute  minimum  for  senior  citizens 
of  the  lower-middle  income  bracket. 

"The  land  in  question  is  bounded  by  Burrows, 
Hamilton  and  Bacon  Streets  and  the  University 
Mound  Reservoir.   On  January  3,  1961,  the  Board 
of  Supervisors  authorized  and  directed  the  Direc- 
tor of  Property  to  sell  this  parcel  (File  #7^3-60- 
1,  Ordinance  #3-61).   It  was  declared  surplus  by 
the  Public  Utilities  Commission  on  September  23, 
1958  (Resolution  B-lQ^kb).       The  zoning  of  the 
land  is  R-1  and  the  proposed  project  would  have 
to  be  developed  under  the  Planned  Unit  Development 
Clause  of  the  City  Planning  Code  after  public  hear- 
ing." 
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0   P  I   N   ION 


Section  92  of  the  Charter  prescribes  the  procedure  for 
disposing  by  sale  of  property  owned  by  the  City.   Basically, 
such  sale  must  be  authorized  "by  ordinance"  of  the  Board  of 
Supervisors,  and  in  connection  therewith  the  Board  is  restrict- 
ed to  providing  for  sale  to  someone  making  "the  highest  and 
best  tender"  --  i.e.,  upon  the  basis  of  open  bidding  —  or,  as 
an  alternative,  to  providing  for  sale  "at  public  auction." 
(See  Charter  Section  92.) 

Both  of  such  procedures  —  open  bidding  or  public  auc- 
tion --  are  direct  contradictories  of  the  concept  of  "negotia- 
ted" sale,  i.e.,  a  transaction  in  which  the  City  directly 
bargains  with  a  single,  choice  party  and  consummates  a  sale 
without  regard  to  the  desire  of  others  to  acquire  the  property 
as  part  of  a  course  of  competition  in  which  anyone  is  free  to 
engage. 

For  such  reasons,  then,  a  "negotiated"  sale  of  the 
property  in  question  is  forbidden  by  charter. 

Respecting  the  issue  of  a  "negotiated"  lease  of  this 

surplus  Public  Utilities  property.  Section  93  of  the  Charter 

is  controlling.   It  is  therein  provided  that  leases  of  City 
property  be  made 

"...  to  the  highest  responsible  bidder 
at  the  highest  monthly  rent." 

Such  requirement  negates  the  possibility  of  a  "negotia- 
ted" lease,  as  that  concept  is  above  discussed  with  regard  to 
the  sale  issue,  and  makes  it  evident  that  leases  of  City 
property  must  be  made  only  upon  a  competitive  basis.   Of 
course,  this  conclusion  is  not  meant  to  foreclose  the  City  from 
making  use  of  its  non-surplus  property  for  some  allowed  govern- 
mental purpose  of  its  own,  and  from,  perhaps,  negotiating  a 
lease  of  its  property  in  pursuit  of  the  City's  public  purpose. 
In  the  instant  case,  however,  the  land  in  question  has  already 
been  declared  surplus,  meaning  not  needed  by  the  City  for  any 
of  its  own  public  or  governmental  purposes.   In  such  circum- 
stance, the  before-noted  provisions  of  Section  93  control,  and 
the  land  in  question  could  not  be  leased  to  anyone  save  "to  the 
highest  responsible  bidder  at  the  highest  monthly  rent."  As 
has  been  said,  this  would  preclude  the  possibility  of  now 
"negotiating"  a  lease  of  the  concerned  property  under  the  cir- 
cumstances set  forth  in  your  request  for  opinion. 
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Accordingly,  you  are  advised  that  both  segments  of  your 
question  must  be  answered  in  the  negative. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Honorable  George  Christopher 
Mayor  of  San  Francisco 
200  City  Hall 
San  Francisco  2,  California 


OPINION  NO.  1528 
April  5,  1961 

SUBJECT:   STATUTE  OF  LIMITATIONS  ON  OVERTIME  PAYMENTS  IN  FIRE 
DEPARTMENT  --  BATTALION  CHIEF  GEORGE  F.  ALLEN 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"At  the  regular  meeting  of  the  San 
Francisco  Board  of  Fire  Coamissioners  as 
of  Tuesday,  March  7,  1961,  the  Board  requested 
that  an  opinion  be  rendered  by  you  'for  com- 

I         pensation  for  overtime  claimed  to  have  been 

'         performed  in  the  amount  of  545  hours  during 
December  of  1951  and  throughout  the  year  of 

I  1952*;  the  claimant  being  Battalion  Chief 

^         George  F.  Allen. 

"A  detailed  report  of  claimant  Battalion 
Chief  George  F.  Allen  accompanies  this  letter 
of  transmittal.  The  question  here  is  that  of 
the  Statute  of  Limitation,  if  any,  as  to  the 
time  for  the  filing  of  this  claim  for  compen- 
sation for  overtime." 


OPINION 

In  answer  to  the  specific  question  outlined  in  your 
request  for  an  opinion  there  is  a  statute  of  limitations  which 
does  govern  the  problem  outlined. 

The  statute  of  limitations  is  found  in  Section  338  of 
the  Code  of  Civil  Procedure  based  upon  the  annual  Salary  Standard- 
ization Ordinance,  which  provides  for  a  three  year  statute  of 
limitation  on  the  following  grounds: 

"On  action  upon  a  liability  created  by  statute, 
other  than  a  penalty  or  forfeiture." 


Since  the  City's  liability  is  based  upon  a  statute,  and 
I  the  overtime  claimed  is  in  excess  of  the  three  years,  the 
Battalion  Chief  cannot  be  paid  for  any  of  the  overtime. 
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However,  I  call  attention  to  section  13.1  of  the 
Charter  which  provides  that  the  statute  of  limitation  may  be 
waived  by  the  Board  of  Supervisors  on  a  three- fourths  vote. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Thos .  W.  McCarthy 
Secretary 

Board  of  Fire  Commissioners 
2  City  Hall 
San  Francisco  2,  California 


RAK/WFB 
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OPIKTCN  NO.    1529 
April    10,    1961 


SUBJECT:      REDEVELOPMENT  AGENCYj    TAXATION;    CPJ^CELLATION   OF 
REAL  ESTATE   TAXES   ON   PROPERTIES    ACQUIRED  BY  THE 
REDEV£LOP^ENT   AGENCY  OF  THE    CITY   AND   COUNTY  OF 
SAN  FRANCISCO 


Gentlemen : 

Your  request  for  opinion  based  on  a  letter  from  the 
Redevelopment  Agency  raises  the  following  questions  respecting 
cancellation  of  taxes  on  real  property  acquisitions  of  the 
Redevelopment  Agency  of  the  City  and  County  of  San  Francisco: 

1.  Whether  cancellation  of  taxes  on  properties 
acquired  by  negotiated  purchase,  as  requested 
by  the  Redevelopment  Agency,  is  appropriate. 

2.  Whether  taxes  paid  to  the  Tax  Collector  by 
property  owners  and  subsequently  returned  to 
such  owners  at  the  time  of  acquisition  of 
their  properties  by  the  Redevelopment  Agency, 
as  a  result  of  proration  of  taxes  in  escrow, 
should  be  applied  as  an  offset  or  credit 
against  other  taxes  held  by  said  Redevelopment 
Agency  on  behalf  of  the  City  and  County  of 
San  Francisco. 

3.  What  is  the  Board  of  Supervisors'  prerogative 
with  respect  to  requiring  the  Redevelopment 
Agency  to  pay  real  estate  taxes  it  holds  on 
behalf  of  the  City  and  County  of  San  Francisco 
to  the  Tax  Collector  or  to  allowing  the 
Redevelopment  Agency  to  retain   such  taxes 
and  apply  them  against  redevelopment  project 
costs  ultimately  to  be  charged  to  San 
Francisco. 

OPINION 

Answer  to  Question  1. 

I  have  previously  expressed  my  opinion  that  the 
Redevelopment  Agency  is  a  State  agency  entitled  to  exemption  from 
taxes  pursuant  to  Article  XIII,  Section  1,  of  the  California 
Constitution.   (City  Attorney's  Opinion  No.  772,  dated  January  I8, 
IS'5^.  see,  also.  City  Attorney's  Opinion  No.  7S8,  March  8.  1^5^^ 
and  Attorney  General's  Opinion  No.  51-9  --  July  17^  1951-) 
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Corollary  to  its  tax  exemption  entitlement  Is  the  Agency's  right 
to  cancellation  of  taxes  as  provided  by  law.   (Section  4^86, 
Revenue  and  Taxation  Code,  formerly  Section  3804a,  Political  Code.) 

The  request  for  cancellation  of  taxes  on  the  property 
which  has  been  acquired  by  the  Redevelopment  Agency  in  the  Diamond 
Heights  and  V/estern  Addition  projects  covers  taxes  for  the 
following  years:  1S56-57,  IS 57-58,  1958-59,  1959-60,  and  1,.60-61. 

Until  September  I8,  1959,  Section  4986  of  the  Revenue 
and  Taxation  Code  provided  in  part  as  follows: 

"All  or  any  portion  of  any  uncollected  tax,  penalty, 
or  costs,  heretofore  or  hereafter  levied,  may,  on 
satisfactory  proof,  be  canceled  by  the  auditor  on  order 
of  the  board  of  supervisors  .  .  .  if  it  was  levied  or 
charged : 


"(e)   On  property  acquired  after  the  lien  date  by 
the  State  .  .  .  and  because  of  this  public  ownership 
not  subject  to  sale  for  delinquent  taxes." 

Section  4986  of  the  Revenue  and  Taxation  Code  was 
amended  effective  September  18,  1959  to  provide  that  where  a 
public  agency  acquired  property  which  v;as  not  subject  to  sale  for 
delinquent  taxes  because  of  such  public  ownership: 

1)  That  there  would  be  no  cancellation  of 
taxes  as  to  any  unpaid  tax,  or  penalties 
or  costs,  but  such  tax,  together  ;vlth  such 
penalties  and  costs,  which  accrued  thereon 
while  on  the  secured  roll,  should  be 
transferred  to  the  unsecured  roll  pursuant 
to  Section  2921.5  of  the  Revenue  and 
Taxation  Code,  and  collection  made  as 
provided  in  that  section; 

2)  That  if  the  property  was  acquired  by 
negotiated  purchase  and  sale  after  the 
lien  date  but  prior  to  the  commencement  of 
the  fiscal  year  for  which  current  taxes 
are  a  lien  on  the  property  (that  is, 
between  the  first  Monday  in  March  and  July 
1  of  the  particular  year),  the  amount  of 
such  current  taxes  should  not  be 
transferred  to  the  unsecured  roll,  and 
neither  the  person  from  whom  the  property 
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was  acquired  nor  the  public  agency  should 
be  liable  for  the  payment  of  such  taxes j 

3)  If  the  property  was  acquired  after  the 

comnencement  of  the  fiscal  year  for  which 
current  taxes  are  a  lien  on  the  property, 
that  portion  only  of  the  current  taxes 
which  are  properly  allocable  to  that  part 
of  the  fiscal  year  which  ends  on  the  day 
before  the  date  of  the  acquisition  of  the 
property  should  be  transferred  to  the 
unsecured  roll  and  be  collectible  from 
the  person  from  v/hom  the  property  was 
acquired;  that  portion  allocable  to  that 
part  of  the  fiscal  year  which  begins  on 
the  date  of  acquisition  of  property 
should  not  be  transferred  to  the  unsecured 
roll  nor  be  collectible  either  from  the 
person  from  whom  the  property  \ias   acquired 
nor  from  the  public  agency. 

Section  2921.5  of  the  Revenue  and  Taxation  Code, 
referred  to  in  Section  4986  as  amended,  provides  in  part  as 
follows : 

' Taxes  on  unsecured  property  .  .  .  shall  be 
transferred  from  the  'secured  roll'  to  the  'unsecured 
roll'  of  the  corresponding  year  by  the  county  auditor 
on  order  of  the  board  of  supervisors  with  the  w ritten 
consent  of  the  district  attorney  pursuant  to  Section 
^9fci6  of  this  code  at  the  same  time  the  taxes  are 
canceled  on  the  real  estate^  and  shall  be  collected 
in  the  same  manner  as  other  delinquent  taxes  on  the 
'unsecured  roll ' j  provided,  that  no  delinquent 
penalty  shall  attach  to  such  taxes  so  transferred, 
except  to  those  taxes  which  carried  delinquent 
penalty  on  the  secured  roll  at  the  time  the  real 
estate  Involved  was  acquired  by  a  public  agency." 
(Emphasis  added) 

On  property  acquired  prior  to  the  effective  date  of  the 
amendment,  to  v;it,  September  I8,  1959^  the  provisions  of  Section 
4c86  in  effect  at  the  time  the  property  was  acquired  should  be 
followed  in  the  cancellation  of  taxes,  and  on  property  acquired 
subsequent  to  the  effective  date  of  the  amendment  to  Section  4986, 
to  wit,  September  I8,  1959^  the  provisions  of  Section  4986  as 
amended  should  be  follov/ed. 

See  Estate  of  Chllds,  I8  Cal.  2d  237>  where  the  court 
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said,  at  page  245: 

"So  to  conclude  v.'ould  be  to  do  nothing  more  than  state 
that  a  law  when  amended  may  be  effective  in  its 
original  form  as  to  past  transactions  and  effective  in 
its  amended  form  as  to  future  transactions.   It  is  the 
general  rule  that  a  statute  is  not  retroactive  in 
operation  unless  the  legislative  Intent  to  the 
contrary  is  clear.   (23  Cal.  Jur.  629.)" 

Under  the  provisions  of  Section  4986  of  the  Revenue  and 
Taxation  Code  prior  to  its  amendment,  which  was  effective 
September  18,  1959*  taxes  on  property  acquired  by  the  United 
States  of  America,  the  State  of  California,  the  City  and  County  of 
San  Francisco,  or  other  public  agency  exempt  from  taxation,  were 
canceled  by  the  Board  of  Supervisors,  with  the  consent  of  the  City 
Attorney,  upon  the  payment  to  the  Tax  Collector  of  that  portion  of 
the  taxes  allocable  to  the  period  from  the  commencement  of  the 
fiscal  year  to  the  date  of  acquisition  by  the  public  agency,  which 
payment  the  Tax  Collector  credited  to  miscellaneous  receipts. 

The  same  procedure  should  be  followed  in  the  Instant 
case  as  to  all  properties  acquired  by  the  Redevelopment  ;,gency 
prior  to  the  effective  date  of  the  amendment  to  Section  4:>86  of 
the  Revenue  and  Taxation  Code,  to  wit,  September  I8,  1959-   Upon 
payment  to  the  Tax  Collector,  as  set  forth  above,  of  the  money 
which  the  Redevelopment  /*.gency  presently  has  for  the  pro  rata 
share  of  the  taxes  for  the  period  from  the  commencement  of  the 
fiscal  year  in  question  to  the  date  of  acquisition  by  the 
Redevelopment  agency,  the  Board  of  Supervisors,  with  the  consent 
of  the  City  Attorney,  should  cancel  the  taxes  for  the  years  in 
question. 

Respecting  acquisitions  of  property  by  the  Redevelopment 
Agency  by  negotiated  purchase  after  the  amendment  to  Section  4986, 
these  rules  pertain  as  to  the  collection  and  cancellation  of  taxes; 

(a)  Taxes  becoming  a  charge  on  property  on  the 
lien  date  next  preceding  the  time  of 
acquisition  of  that  property  by  the  Agency 
are  to  be  transferred  to  the  unsecured 
roll  to  the  extent  that  such  taxes,  in- 
cluding penalties  and  costs,  are  allocable 
to  that  portion  of  the  fiscal  year  during 
which  time  the  property  was  held  in 
private  ownership; 

(b)  Taxes  becoming  a  charge  on  property 
acquired  by  the  /.gency  are  to  be  canceled 
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to  the  extent  that  such  taxes,  including 
penalties  and  costs,  are  not  allocable  to 
that  portion  of  the  fiscal  year  during 
which  time  the  property  was  held  in 
private  ownership;  and 

(c)  The  aforesaid  transfers  and  cancellations 
are  to  be  executed  by  resolution  of  the 
Board  of  Supervisors  with  the  written 
consent  of  the  City  Attorney. 

(Sees.  4986(2) (a),  2921.5  and 
134(b) ^  Revenue  and  Taxation  Code) 

As  to  that  portion  of  the  taxes  which  are  transferred  to 
the  unsecured  roll,  as  stated  in  (a)  above,  where  the  Redevelopment 
Agency  has  collected  from  the  ovmer  of  the  property  the  pro  rata 
share  of  the  taxes  which  are  transferred  to  the  unsecured  roll, 
the  Redevelopment  Agency  should  pay  the  taxes  directly  to  the  Tax 
Collector  in  satisfaction  of  the  taxes  which  have  been  transferred 
to  the  unsecured  roll. 

By  way  of  summary,  you  are  advised  that  the  taxes  for 
the  years  in  question  may  be  canceled  by  the  Board  of  Supervisors, 
with  the  consent  of  the  City  Attorney,  under  the  provisions  of 
Section  4986  of  the  Revenue  and  Taxation  Code  and  the  payment  by 
the  Redevelopment  Agency  from  the  funds  which  it  presently  has  in 
its  possession  should  be  made  to  the  City  as  follows: 

1.  As  to  property  acquired  before  September  18, 
1S5S>  this  money  should  be  paid  to  the  Tax 
Collector  with  instructions  that  it  be 
credited  to  miscellaneous  receipts. 

2.  As  to  the  parcels  of  property  acquired  after 
September  I8,  1959^  the  money  collected  as 
to  each  acquisition  should  be  paid  to  the 
Tax  Collector  in  satisfaction  of  the  taxes 
v;hich  have  been  transferred  to  the  unsecured 
roll,  as  to  each  particular  parcel. 

Answer  to  Question  2. 

The  second  question  posed  concerns  the  proper  treatment 
to  be  accorded  taxes  paid  by  private  owners  of  real  property  to 
the  City  and  County  of  San  Francisco  where  the  Redevelopment 
Agency,  purchasing  their  property  at  a  later  date,  has  credited 
the  sellers'  escrow  accounts  with  the  pro  rata  taxes  for  that 
portion  of  the  year  in  v/hich  the  property  was  to  be  owned  by  the 
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Redevelopment  Agency.  V/here  the  private  property  ov/ner  has  paid 
the  total  current  taxes,  this  voluntary  act  of  the  private  owner 
has  satisfied  the  lien  of  taxes  for  the  year  in  question.  Under 
such  a  situation  there  would  be  no  authority  on  the  part  of  the 
City  and  County  of  San  Francisco  to  make  a  refund  of  these  taxes 
to  the  property  ovmer. 

You  are  advised  that  no  offset  or  credit  can  be  given  to 
the  Redevelopment  Agency  for  these  payments. 

Answer  to  Question  3- 

As  stated  above,  the  moneys  v.'hich  the  Redevelopment 
Agency  has  collected  on  account  of  taxes  v.'hlle  the  property  was  in 
private  ownership  should  be  paid  by  the  Redevelopment  .■  gency  to 
the  City  and  may  not  be  applied  as  credit  to  the  City's  account 
with  the  Redevelopment  /gency.   San  Francisco's  share  of  net 
project  costs  of  redevelopment  should  be  appropriated  by  the  Board 
of  Supervisors  in  accordance  with  the  fiscal  provisions  of  the 
Charter  and  the  California  Redevelopment  Law. 

You  are  so  advised. 

Respectfully  submitted, 

DION  R.  HOLM 
City  .'^.ttorney 

To:  Finance  Committee 

Board  of  Supervisors 
235  City  Hall 
San  Fi-^ancisco  2 

Attention:   Robert  J.  Dolan 

Clerk  of  the  Board 


LSM/OIW 


OPINION  NO.  1530 
April  17,  1961 

SUBJECT:      HEALTH   SERVICE   SYSTEM  BENEFITS  OP  RESIGNED  TEACHERS   - 
EFFECT   OP  WITHDRAWAL  OP   FUNDS   FROM  RETIREIffiNT   SYSTEM 


Dear  Sir; 


Your  request  for  an  opinion  is  as  follows 


REQUEST 

"This  department  is  requesting  an 
opinion  in  the  case  of  school  teachers 
employed  by  the  San  Francisco  Unified 
School  District  who  resign  from  their 
teaching  positions  prior  to  reaching 
retirement  age  and  apply  for  and  are 
granted  disability  retirement  benefits 
under  the  State  Teachers'  Retirement 
System. 

"Teachers  in  question  withdraw  their 
contributions  from  the  San  Francisco  Em- 
ployees' Retirement  System  and  pay  their 
Retirement  Annuity  Fund  into  the  State  Fund. 

"The  language  of  Section  I72.I.6  of  the 
Charter  of  the  City  and  County  of  San  Francisco 
states  that  resigned  teachers  and  employees  of 
the  school  district  whose  resignations  occur 
after  June  15,  1955  and  within  30  days  immedi- 
ately prior  to  the  date  on  which,  but  for  their 
resignations,  would  have  become  members  of  said 
retirement  system  can  continue  health  benefits. 

"This  provision  for  participation  in  the 
benefits  of  the  System,  subject  to  the  Health 
Service  Board's  power  to  exercise  such  pro- 
visions, was  for  the  purpose  of  participation 
by  aforementioned  teachers  and  employees  of 
the  San  Francisco  Unified  School  District 
after  transferring  to  the  State  Teachers'  Re- 
tirement System  from  the  City  and  County 
Employees'  Retirement  System. 

"No  mention  is  made  of  those  teachers 
withdrawing  their  contribution  from  the  San 
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Francisco  Employees'  Retirement  System 
prior  to  reaching  the  retirement  age  and 
applying  for  disability  retirement  under 
the  State  System. 

"Rules  and  Regulations  of  the  Health 
Service  System  adopted  November  I7,  1959^ 
define  a  resigned  teacher  as  one  whose  employ- 
ment has  terminated  other  than  by  retirement 
or  who  has  relinquished  retirement  allowance. 
As  such,  they  can  continue  membership  in  the 
Health  Service  System  paying  the  higher 
resigned  rates. 

"Does  the  fact  that  these  teachers  in 
question  who  resign  to  apply  for  disability 
benefits  under  the  State  System  entitle  them 
to  continue  paying  the  resigned  rate  or  does 
the  provisions  of  a  subsequent  disability 
retirement  alter  their  status,  allowing  them 
to  continue  as  retired  employees? 

"As-  resigned  employees,  the  city  is  not 
obligated  to  match  contributions  as  outlined 
in  Charter  Section  172,1.10,  whereas  as  retired 
employees,  the  city  does  contribute  to  the 
support  of  the  System." 


OPINION 

Your  question  involves  a  decision  as  to  the  status 
in  the  Health  Service  System  of  teachers  in  the  San  Francisco 
Unified  School  District  who  v/ithdraw  their  retirement  con- 
tributions from  the  City  Retirement  System  and  pay,  instead, 
into  the  State  Teachers'  Retirement  Fund  to  obtain  greater 
retirement  benefits.   These  teachers  wish  to  retain  membership 
In  the  City's  Health  Service  System  under  retired  rates  of 
contribution  instead  of  the  higher  resigned  rates.   As  retired 
members  of  the  City  Retirement  System  they  would  be  entitled 
to  matching  contributions  made  by  the  City  and  much  more 
attractive  rates  of  contribution.   As  resigned  members  the 
City  does  not  match  the  contributions,  and  the  rates  are 
substantially  higher. 

The  decision  in  this  case  is  subject  to  the  terms  of 
Charter  Section  172. 1.6.   That  section  is  clear  in  defining 
those  who  can  remain  in  the  Health  Service  System  at  retired 
rates  of  contribution.   Any  person,  including  a  teacher,  who 
desires  to  take  advantage  of  the  City's  matching  contribution, 
and  also  contribute  at  the  retired  rate  of  contribution  must 
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be  retired  under  the  San  Francisco  Retirement  System,  or  leave 
his  or  her  money  In  the  system,  or  have  the  status  of  a  retired 
employee  due  to  a  resignation  made  after  June  15,  1955,  and  at 
a  time  within  thirty  (30)  days  Immediately  prior  to  which  he  or 
she  would  have  become  a  retired  member  of  the  system,  except  for 
the  fact  of  the  resignation. 

From  the  charter  language  (Section  172.I.6)  it  becomes 
apparent  the  teachers  must  make  a  choice.   That  is,  they  can 
apply  for  and  be  granted  retirement  benefits  under  the  State 
Teachers'  Retirement  Act,  or  remain  in  the  City  Retirement 
System.   As  a  part  of  their  choice  they  must  consider  the  health 
service  benefits  to  be  obtained  by  remaining  in  the  City  system. 

If  they  decide  to  resign  from  the  City  Retirement 
System  and  do  so  after  June  15,  1955,  but  more  than  thirty  (30) 
days  prior  to  what  would  be  their  normal  retirement  date,  they 
are  not  members  of  the  Retirement  System  once  their  money  is 
withdrawn.   They  must,  therefore,  consider  the  fact  that  they 
will  lose  their  status  in  the  Plealth  Service  System  as  retired 
employees  by  withdrawing  their  funds  and  resigning  prior  to  the 
thirty  (30)  day  period  preceding  the  date  on  which  they  could 
validly  retire. 

Therefore,  you  are  advised  that  any  action  by  which  a 
teacher  withdraws  from  the  San  Francisco  Retirement  System,  other 
than  as  allowed  under  Charter  Section  172.I.6,  will  result  in  a 
loss  of  retired  employees'  status  Insofar  as  Health  Service  Sys- 
tem retired  rates  are  concerned.   The  teacher  would  then  be  a 
resigned  employee  rather  than  retired  employee.   The  teacher 
could,  or  course,  continue  in  the  Health  Service  System  by  paying 
the  resigned  employee  rate  but  not  as  a  retired  employee. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
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TO:   Lyle  J.  O'Connell 
Executive  Director 
Health  Service  System 
61  Grove  Street 
San  Francisco  2,  California 


MBF/GEB 


OPINION  NO.  1531 
April  17,  1961 


SUBJECT: 


Dear  Sir: 


DECLARATION  OF  POLICY  RELATIVE  TO  PACIFIC 
HEIGHTS  TUNNEL  EXTENDING  FROM  LOMBARD  STREET 
TO  CENTRAL  FREEWAY;  SUBMISSION  TO  ELECTORATE 


Your  request  for  an  opinion  is  as  follows: 


REQUEST 

"At  yesterday's  Board  meeting,  Supervisor 
William  C.  Blake  made  the  following  motion: 

"I  move  that  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  hereby  submit 
to  the  qualified  electors  of  the  said  city  and 
county,  at  an  election  to  be  held  therein  on 
November  7,  1961,  the  following  declaration 
of  policy  upon  the  ballot  of  said  election,  so 
that  the  electors  can  express  their  preference 
for  or  against  said  declaration  voting  'Yes' 
or  'No'  thereon,  to  wit: 

"Shall  ordinances  implementing  the  Master  Plan 
pertaining  to  freeways  include  provisions  for 
a  Pacific  Heights  vehicular  tunnel  extending 
generally  between  Lombard  Street's  westerly 
end  and  a  junction  with  Central  Freeway? 

"Supervisor  James  Leo  Halley  asks  that  you  favor 
the  Board  with  your  opinion  as  to  whether  or  not  the 
Board  has  the  power  to  adopt  such  a  motion  and  thereby 
place  on  the  ballot  the  declaration  of  policy  in 
question. 

"The  Board  has  deferred  action  on  the  pending 
motion  until  such  time  as  your  opinion  has  been 
received  by  it." 


OPINION 

Section  179  of  the  Charter  in  so  far  as  it  relates  to 
declarations  of  policy  provides  as  follows: 
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"Any  declaration  of  policy  may  be  submitted  to 
the  electors  in  the  manner  provided  for  the  submission 
of  ordinances;  and  when  approved  by  a  majority  of  the 
qualified  electors  voting  on  said  declaration,  it 
shall  thereupon  be  the  duty  of  the  board  of  supervisors 
to  enact  an  ordinance  or  ordinances  to  carry  such 
policies  or  principles  into  effect,  subject  to  the 
referendum  provisions  of  this  charter." 

You  have  been  advised  by  my  predecessor  and  me  on  various 
occasions  in  the  past  that  the  only  proper  subjects  for  declaration 
of  policy  under  Charter  Section  179  are  those  legislative  matters 
within  the  power  and  jurisdiction  of  the  Board  of  Supervisors  to 
effectuate  by  ordinance.   (See  Opinions  No.  1070,  April  26,  1956, 
and  No.  1108,  August  20,  1956.) 

Our  courts  have  held  that  the  provisions  of  Section  179 
are  limited  to  legislative  acts  and  exclude  administrative 
executive  or  judicial  acts.   (Collins  v.  City  and  County  of  San 
Francisco.  112  Cal.  App.  2d  719,  729.^5 

Furthermore,  the  term  "referendum"  as  used  in  Section  179 
includes  all  forms  of  referral  to  the  electorate.   If  a  particular 
proposal  is  not  subject  to  referendum,  it  is  likewise  not  subject 
to  referral  by  way  of  declaration  of  policy.   (Opinion  No.  3997, 
August  8,  1947) 

The  question  to  be  determined  initially,  therefore,  is 
whether  any  of  the  acts  necessary  to  be  taken  by  the  Board  of 
Supervisors  in  implementing  the  Master  Plan  pertaining  to  freeways 
are  legislative  acts  or  merely  administrative  acts. 

The  power  to  select,  adopt,  and  determine  the  location  of 
state  highv;ays,  including  freeways,  has  been  vested  in  the  state 
and  its  duly  authorized  agencies.   (See:  Section  36,  Article  4  of 
the  State  Constitution;  Streets  and  Highways  Code,  §§75,  90  and 
100.1)  Municipalities  have  not  been  delegated  any  power  to  deter- 
mine or  approve  the  routes  of  freeways  under  these  laws  and  they 
possess  no  inherent  power  in  this  respect.  Consequently,  the  City 
and  County  of  San  Francisco  does  not  have  the  power  to  enact  a 
legally  effective  ordinance  either  approving  or  disapproving  the 
proposed  route  of  a  freeway.   Likewise,  a  proposal  to  the  same 
effect  may  not  be  submitted  to  the  electorate  for  a  declaration 
of  policy.   (Opinion  No.  1070,  April  26,  1956) 
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Therefore,  in  so  far  as  an  ordinance  implementing  the 
Master  Plan  pertaining  to  freeways  seeks  to  determine  the  route 
or  location  of  a  state  freeway,  it  cannot  be  submitted  to  the 
electorate  for  a  declaration  of  policy. 

In  addition,  even  if  the  proposal  in  your  request  be 
looked  upon  merely  as  the  opening  or  extending  of  a  city  street 
separate  and  apart  from  the  state  highway  system,  it  is  not 
capable  of  being  submitted  to  the  electorate  for  a  declaration 
of  policy. 

In  acquiring  the  land  necessary  for  opening  or  extending 
a  city  street,  the  City  aad  County  may  determine  to  secure  the 
necessary  funds  by  assessing  the  property  owners  to  be  benefited, 
or  it  may  determine  that  the  City  and  County  itself  shall  bear 
the  entire  cost.   (Opinion  No.  20,  May  7,  1949;  Opinion  No.  645, 
January  22,  1953) 

If  it  is  determined  that  the  benefiting  property  owners 
are  to  be  assessed,  then  the  land  may  be  acquired  pursuant  to  the 
procedures  established  in  the  Street  Opening  Acts  of  1089  and  1903 
(Streets  and  Highways  Code,  §§3220  and  4090;,  which  procedures 
have  been  adopted  by  the  City  and  County  of  San  Francisco. 
(Charter  §107) 

Sections  3220  and  4090  of  the  Streets  and  Highways  Code 
provide  that  "whenever  the  public  interest  or  convenience  may 
require,"  the  legislative  body  of  a  municipality  shall  have  full 
power  and  authority  to  order  the  opening  or  extending  of  a  street. 
These  statutory  provisions  empower  the  Board  of  Supervisors,  as 
the  legislative  body  of  the  City  and  County  of  San  Francisco,  to 
determine  whether  public  interest  or  convenience  require  the  open- 
ing or  extending  of  a  street.  The  Board  of  Supervisors  may  not 
delegate  to  the  electorate  nor  subject  to  the  electorate  the 
power  to  make  such  a  determination. 

In  Starbuck  v.  City  of  Fullerton.  34  Cal.  App.  683,  the 
court  was  called  upon  to  determine  whether  the  legislative  body's 
expression  of  intention  to  open  a  public  street  was  subject  to 
referendum.   The  court  held  that  the  decision  of  the  legislative 
body  was  not  subject  to  referendum,  stating  as  follows,  at  page  685 

"If  the  right  of  referendum  can  be  invoked  in 
such  a  case,  then  the  corollary  right  to  initiate 
legislation  of  the  same  kind  must  be  conceded  to 
exist.   If  the  latter  right  does  exist,  it  then 
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follows  that  a  proceeding  may  be  initiated  by 
electors  of  a  distant  part  of  the  same  city  and 
to  have  the  costs  thereof  assessed  upon  property 
owners  other  than  the  electors  who  both  initiate 
and  decide  upon  the  advisability  of  having  the 
improvement  made.  We  think  that  the  initiative 
and  referendum  were  not  intended  nor  are  they 
designed  to  apply  to  such  a  case." 

Where  the  cost  of  acquisition  of  land  for  the  purpose 
of  opening  or  extending  streets  is  not  to  be  assessed  to  private 
property  but  is  to  be  wholly  paid  for  from  public  funds,  the 
municipality  may  proceed  under  the  provisions  of  the  Code  of  Civil 
Procedure  relating  to  eminent  domain.   (Code  of  Civil  Procedure, 
§§1237  ff.;  City  of  Los  Angeles  v.  Leavis.  119  Cal.  164)  Where  the 
power  of  eminent  domain  is  utilized,  the  questions  of  necessity 
and  advisability  of  the  route  are  to  be  determined  by  the  legis- 
lative body  alone.   (City  of  Oakland  v.  Parker.  70  Cal.  App.  295) 
The  power  to  make  this  determination  is  vested  by  the  Legislature 
in  the  legislative  body  of  the  municipality  and  may  not  be  dele- 
gated to  the  electorate.   (Alexander  v.  Mitchell.  119  Cal. App.  2d 
816,  819) 

From  the  foregoing  it  can  be  seen  that  the  matter  of  a 
Pacific  Heights  vehicular  tunnel  is  an  administrative  matter,  not 
subject  to  referendum,  and  therefore  not  a  proper  subject  for  a 
declaration  of  policy  to  be  submitted  to  the  electorate. 

You  are  advised,  therefore,  that  a  declaration  of  policy 
may  not  be  submitted  to  the  electorate  either  in  the  specific 
language  set  forth  in  your  letter  or  in  different  language  which 
would  have  the  same  effect. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


DJG/TJB 


OPINION  NO.  1532 
April  IS,  1961 


SUBJECT:   AUTHORITY  OF  RETIREMENT  BOARD  TO  ENACT  RULES  AND 
REGULATIONS  RESPECTING  APPLICATIONS  TO  RESIDE 
OUTSIDE  OF  SAN  FRANCISCO;  REHEARING;  NEVJ 
APPLICATIONS;  AND  CONDITIONS  UNDER  \^ICH  SAME 
WILL  BE  HEARD  AND  CONSIDERED. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"We  most  respectfully  request  that  an  opinion 
be  rendered  on  the  following  subject,  -  in  the 
matter  of  applications  for  residence  outside  of  the 
City  and  County  of  San  Francisco. 

"1:   If  an  individual  who  has  made  such  an 
application  is  denied  such  permission  by  the  Retire- 
ment Board,  does  he  have  the  right  to  appeal  this 
decision  to  the  Retirement  Board  and  if  such  an 
appeal  is  permissible,  on  what  grounds  may  this 
appeal  be  made? 

"2:   If  the  answer  to  question  #1  is  negative, 
in  other  words,  that  there  is  no  appeal  procedure, 
may  the  employee  submit  a  new  application  and  in 
connection  therewith  may  the  Retirement  Board 
establish  a  rule  or  rules  with  respect  to  the  amount 
of  time  that  must  elapse  between  the  denial  of  one 
application  and  the  submission  of  a  new  one?" 

OPINION 
Answer  to  Question  No.  1: 

Pursuant  to  the  provisions  of  Section  16.1C3  of  the  San 
Francisco  Administrative  Code,  exclusive  authority  has  been  granted 
the  Retirement  Board  to  hear  and  consider  applications  for  permission 
to  reside  outside  of  the  City  and  County  of  San  Francisco  by  officers 
and  employees  (except  elective  officers)  of  the  city  and  county. 
Accordingly  there  is  no  provision  for  appeal  to  any  higher  authority. 
While  your  question  is  framed  in  terms  of  "appeal  ...  to  the  Retire 
ment  Board"  such  an  "appeal"  is  more  properly  designated  as  an 
application  to  rehear  or  reconsider.   Your  Board  has  ample  power  to 
designate  the  grounds  for  an  application  to  rehear  or  reconsider, 
the  time  for  making  any  such  application  and  the  procedure  to  be 
followed.   Without  in  any^7ise  limiting  your  Board  in  its  administra- 
tive discretion,  some  grounds  for  rehearing  or  reconsideration  may 
be,  and  usually  are,  new  and  additional  evidence  bearing  on  the 
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question  which  through  inadvertence  or  excusable  neglect  the  appli- 
cant failed  to  present  timely,  justifiable  mistake  or  other  good 
cause. 

However,  exercise  of  rehearing  or  reconsideration  powers 
by  your  board  requires  that  it  maintain  continuing  jurisdiction  over 
the  subject  application  sufficient  at  least  to  decide  whether  it 
will  rehear  the  proceedings.   See  Lindell  v.  Board  of  Permit  Appeals. 
23  Cal.  2d  303.   Accordingly,  in  your  rules  of  procedure  it  is 
entirely  up  to  your  Board  to  decide  whether  it  will  provide  for 
rehearing  or  reconsideration  of  an  application.   In  this  connection, 
your  Board  should  establish  the  point  in  the  processing  of  applica- 
tions when  the  decision  of  the  Board  on  an  application  becomes  final 
and  jurisdiction  is  relinquished;  or,  conversely,  the  circumstances 
under  which  it  will  retain  jurisdiction  after  initially  passing  upon 
an  application  before  making  a  final  determination. 

Once  an  application  has  been  granted,  your  Board  has 
expressly  conferred  upon  it  continued  jurisdiction  over  the 
continuance  of  such  authorization.  (See  Administrative  Code 
Section  16.103) 

Answer  to  Question  No.  2; 

Once  an  application  is  denied,  your  Board  is  not  precluded 
from  hearing  a  new  application  on  the  same  facts.   However,  in  the 
interests  of  orderly  procedure,  your  Board  should  establish  such 
time  as  it  deems  reasonable  that  must  elapse  before  it  will  enter- 
tain a  new  application  from  the  same  applicant. 

Under  Section  19  of  the  Charter  and  under  Section  16.103 
of  the  Administrative  Code  your  Board  has  ample  power  and  authority 
to  establish  rules  o£   procedure  governing  applications,  hearings, 
petitions  for  rehearing  or  reconsideration  and  new  applications. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Daniel  Mattrocce 
Secretary 
Retirement  Board 
93  Grove  Street 
San  Francisco  2,  California 

GPA/BJW 


OPINION  1533-61  OPINION  NO.  1533 

SEE  OPINION  79-5 

April  18,  1961 


SUBJECT:   MAY  CITY  REIMBURSE  CERTAIN  EMPLOYEES  FOR  DAMAGE 
TO  OR  DESTRUCTION  OF  UNIFORMS  OR  EQUIPMENT 
OCCASIONED  IN  PERFORMING  THEIR  DUTIES 

Dear  Sir: 

You  have  requested  an  opinion,  at  the  suggestion  of  Judge 
McCarty,  as  to  whether  the  City  and  County  of  San  Francisco  tnay 
legally  reimburse  certain  employees  (policemen,  firemen,  bailiffs 
and  other  law  enforcement  employees  of  the  Sheriff)  for  damage  to  or 
destruction  of  uniforms,  clothing  or  equipment  occasioned  in  the 
performance  of  their  duties. 

OPINION 

The  question  proposed  in  your  request  is  not  a  new  one. 
Opinion  No.  1326  (February  17,  1959)  of  this  office  considered  a 
similar  question.   On  that  occasion  the  issue  presented  was  whether 
the  City  and  County  could  reimburse  Municipal  Railway  platform 
personnel  for  loss  of  or  damage  to  personal  effects  resulting  from 
attacks  occurring  in  the  course  of  employment.   It  was  concluded 
that  reimbursement  would  constitute  additional  compensation  in 
excess  of  that  allowed  in  the  Charter.  The  pertinent  portion  of 
Opinion  No.  1326  reads  as  follows: 


» 


"The  provision  by  the  City  of  benefits  in  the  form 
of  payments  ...  in  remuneration  for  personal  property 
of  the  employee  which  is  lost  or  damaged,  would  be  in 
violation  of  Charter  Section  150.  Payments  made  by  the 
City  in  the  form  of  furnishing  insurance  premiums  for 
the  same  purposes  would  be  subject  to  the  same  legal 
objection. 

"In  the  case  of  Municipal  Railway  platform  employees, 
their  compensation  is  fixed  pursuant  to  Section  151.3 
of  the  Charter,  as  amended  in  1957,  which  prescribes  a 
stated  rate  of  pay  for  the  fiscal  year  1958-1959  and 
which,  for  each  of  the  following  years,  prescribes  a 
method  whereby  the  Board  of  Supervisors  shall  fix  a 
rate  schedule  for  each  classification  of  platform 
employees  and  coach  and  bus  operators  so  as  not  to  be 
in  excess  of  the  average  of  the  two  highest  wage 
schedules  certified  by  the  Civil  Service  Commission  for 
each  such  classification,  as  determined  by  it  pursuant 
to  a  method  set  forth  in  that  section. 

"When  the  Board  of  Supervisors  has  fixed  as  the 
rates  of  compensation  the  amount  set  for  the  fiscal 
year  195G-1959,  or  pursuant  to  formula  for  ensuing 
fiscal  years,  then,  as  provided  in  Section  150  of  the 
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Charter:   'The  salary,  wage  or  other  compensation 
fixed  for  each  officer  and  employee  in,  or  as  provided 
by  this  charter,  should  be  in  full  compensation  for  all 
services  rendered  .  .  .  ' 

"The  conclusion  which  must  necessarily  be  drawn  is 
that  no  other  compensation  is  permitted  under  the 
Charter  and  that  the  additional  benefits  which  are  the 
subject  of  your  request  may  be  provided  only  by  Charter 
amendment. " 

Those  certain  employees  enumerated  by  you  in  your  request, 
like  the  employees  discussed  in  Opinion  No.  1326,  also  have  their 
rates  of  compensation  fixed  by  the  Board  of  Supervisors  pursuant  to 
the  formula  provided  by  the  Charter  for  the  respective  classes  (see 
Charter  Sections  j6.2,  j5.5.1,  150  and  151).   Section  150  of  the 
Charter  prohibits  any  additional  compensation. 

Since  I  have  rendered  Opinion  No.  1326,  there  has  been 
added  to  the  Government  Code  Section  53240.  That  section  provides 
that  a  city,  county  or  other  public  agency  "may  provide  for  the 
payment  of  the  costs  of  replacing  or  repairing  property  or 
prostheses  of  an  employee,  such  as  eyeglasses,  hearing 
aids,  dentures,  watches,  or  articles  of  clothing  necessarily  worn 
or  carried  by  the  employee  when  any  such  items  are  damaged  in  the 
line  of  duty  without  fault  of  employee." 

The  City  and  County  of  San  Francisco  functions  under  a 
freeholder's  Charter  adopted  pursuant  to  Article  XI,  Section  8  and 
8i  of  the  California  Constitution,  and  by  virtue  thereof  may  make 
and  enforce  all  laws  and  regulations  as  to  "municipal  affairs"  as 
well  as  to  provide  for  the  compensation  of  county  and  municipal 
officers  and  employees  where  compensation  is  paid  by  the  City  and 
County.   Thus,  the  matter  of  compensation  of  City  and  County 
officers  and  employees  is  a  municipal  affair  with  the  Charter  provi- 
sions in  respect  thereto  exclusive  and  conclusive.   (In  re  Uodge. 
135  Cal.  513;  Mil liken  v.  Meyers.  25  Cal.  app.  510,  514.) Section 
53240  of  the  Government  Code  by  its  provisions  allows  what  in  effect 
is  additional  compensation  in  conflict  with  the  Charter  and,  as  a 
result,  is  inoperative  with  respect  to  the  City  and  County. 

You  are  advised,  therefore,  that  the  City  and  County  may 
not  reimburse  policemen,  firemen,  bailiffs  or  other  law  enforcement 
employees  of  the  Sheriff  for  damage  to  or  destruction  of  uniforms, 
clothing  or  equipment  occasioned  in  the  perforuiance  of  their  duties, 
without  a  Charter  amendment.  However,  this  opinion  is  not  to  be 
construed  as  affecting  in  any  way  the  matter  of  protective  equipment 
furnished  firefighters,  which  is  the  subject  of  Opinion  No.  1496 
(December  1,  1960),  as  that  subject  matter  was  one  of  health  and 
safety,  a  matter  of  statewide  concern. 
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Charter:   'The  salary,  wage  or  other  compensation 
fixed  for  each  officer  and  employee  in,  or  as  provided 
by  this  charter,  should  be  in  full  compensation  for  all 
services  rendered  .  .  .  ' 

"The  conclusion  which  must  necessarily  be  drawn  is 
that  no  other  compensation  is  permitted  under  the 
Charter  and  that  the  additional  benefits  which  are  the 
subject  of  your  request  may  be  provided  only  by  Charter 
amendment. " 

Those  certain  employees  enumerated  by  you  in  your  request, 
like  the  employees  discussed  in  Opinion  No.  1326,  also  have  their 
rates  of  compensation  fixed  by  the  Board  of  Supervisors  pursuant  to 
the  formula  provided  by  the  Charter  for  the  respective  classes  (see 
Charter  Sections  j6.2,  j5.5.1,  150  and  151).   Section  150  of  the 
Charter  prohibits  any  additional  compensation. 

Since  I  have  rendered  Opinion  No.  1326,  there  has  been 
added  to  the  Government  Code  Section  53240.  That  section  provides 
that  a  city,  county  or  other  public  agency  "may  provide  for  the 
payment  of  the  costs  of  replacing  or  repairing  property  or 
prostheses  of  an  employee,  such  as  eyeglasses,  hearing 
aids,  dentures,  watches,  or  articles  of  clothing  necessarily  worn 
or  carried  by  the  employee  when  any  such  items  are  damaged  in  the 
line  of  duty  without  fault  of  employee." 

The  City  and  County  of  San  Francisco  functions  under  a 
freeholder's  Charter  adopted  pursuant  to  Article  XI,  Section  8  and 
8^  of  the  California  Constitution,  and  by  virtue  thereof  may  make 
and  enforce  all  laws  and  regulations  as  to  "municipal  affairs"  as 
well  as  to  provide  for  the  compensation  of  county  and  municipal 
officers  and  employees  where  compensation  is  paid  by  the  City  and 
County.  Thus,  the  matter  of  compensation  of  City  and  County 
officers  and  employees  is  a  municipal  affair  with  the  Charter  provi- 
sions in  respect  thereto  exclusive  and  conclusive.   (In  re  Dodge, 
135  Cal.  513;  Milliken  v.  Meyers.  25  Cal.  App.  510,  514. "5   Section 
53240  of  the  Government  Code  by  its  provisions  allows  what  in  effect 
is  additional  compensation  in  conflict  with  the  Charter  and,  as  a 
result,  is  inoperative  with  respect  to  the  City  and  County. 

You  are  advised,  therefore,  that  the  City  and  County  may 
not  reimburse  policemen,  firemen,  bailiffs  or  other  law  enforcement 
employees  of  the  Sheriff  for  damage  to  or  destruction  of  uniforms, 
clothing  or  equipment  occasioned  in  the  performance  of  their  duties, 
without  a  Charter  amendment.   However,  this  opinion  is  not  to  be 
construed  as  affecting  in  any  way  the  matter  of  protective  equipment 
furnished  firefighters,  which  is  the  subject  of  Opinion  No.  1496 
(December  1,  1960),  as  that  subject  matter  was  one  of  health  and 
safety,  a  matter  of  statewide  concern. 
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Please  find  attached  for  your  consideration  a  proposed 
Charter  amendment  patterned  upon  the  aforementioned  section  of  the 
Government  Code.   You  will  note  that  it  is  not  restricted  to  any 
particular  group  of  employees,  thereby  enabling  the  Board  of  Super- 
visors, in  acting  under  the  amendment  s  authority,  to  determine  in 
its  discretion  which  particular  group  or  groups  of  employees  should 
justifiably  and  equitably  be  included. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Dr.  Charles  A.  Ertola 
President 

Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 


EAB/BJW 


CHARTER  AMENDMENT 
PROPOSITION  

Describing  and  setting  forth  a  proposal  to  the  qualified 
electors  of  the  City  and  County  of  San  Francisco  to  amend  the 
charter  of  said  city  and  county  by  adding  section  151.6  thereto, 
relating  to  the  replacement  or  repair  of  property  or  prostheses 
of  an  employee  damaged  in  the  line  of  duty. 

The  Board  of  Supervisors  of  the  City  and  County  of  San  Fran- 
cisco hereby  submits  to  the  qualified  electors  of  said  city  and 
county  at  an  election  to  be  held  therein  on  November  7,  1951,  a 
proposal  to  amend  the  charter  of  said  city  and  county  by  adding 
Section  151.6  thereto,  reading  as  follows: 

SECTION  151.6.  Notwithstanding  the  provisions  of  Sections 
35.5.1,  36.2,  150,  151,  151.3,  or  any  other  provision  of  this 
charter,  the  board  of  supervisors  may  provide  for  the  payment  of 
the  costs  of  replacing  or  repairing  property  or  prostheses  of  an 
employee,  such  as  eyeglasses,  hearing  aids,  dentures,  watches,  or 
articles  of  clothing  necessarily  worn  or  carried  by  the  employee 
when  any  such  items  are  damaged  in  the  line  of  duty  without  fault 
of  the  employee.   If  the  items  are  damaged  bej'ond  repair,  the 
actual  value  of  such  items  may  be  paid.  The  value  of  such  items 
shall  be  determined  as  of  the  time  of  the  damage  thereto. 
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SUBJECT : 


CREATION  OF  ADDITIONAL  EMPLOYMENT  IN  THE  CLASS  OF  H50 
ASSISTANT  CHIEF  TO  ACT  AS  ADMINISTRATIVE  ASSISTANT  TO 
THE  CHIEF,  OR  BY  OTHER  PROCEDURE 


Dear  Sir: 


Your  request   for  an  opinion  Is   quoted  In  part  as   follows: 


REQUEST 

"In  the  1961-62  budget  of  this  department  my 
recommendation  for  creation  of  an  additional  H-50 
Assistant  Chief  with  consequent  deletion  of  pro- 
viding a  fulfillment  of  the  position  of  Secretary 
to  the  Chief  (Sec.  36. 1-1/2  of  the  charter)  was 
approved  by  the  Fire  Commission.   Attached  hereto 
is  a  copy  of  my  letter  to  the  Civil  Service  Com- 
mission under  date  of  December  'J ,    I96O  which  covers 
the  facts  and  the  detail  which  prompted  my  recom- 
mendation.      «       «      ♦ 

"Section  36.1-1/2  of  the  charter  authorizes 
the  appointment  of  a  secretary  to  the  chief  of 
department  from  the  rank  of  battalion  chief.   I 
interpret  the  language  'shall  have  the  power  to 
appoint'  as  being  an  act  of  authority  rather  than 
compulsion  and  that  it  remains  within  my  discretion 
as  to  whether  or  not  the  position  need  be  filled, 
as  such.   By  deletion  from  the  I96I-62  budget  I 
have  signified  my  desire  not  to  fill  the  position 
under  the  terms  of  such  authority  .... 

"The  duties  of  the  charter  authorized  position 
of  secretary  to  the  chief  have  never  been  fully  out- 
lined except  by  the  brevity  of  the  Department's  Rules 
and  Regulations,  specifically  Sections  701,  702  and 
703  which  are  herein  reproduced: 

'■701.   The  Secretary  to  the  Chief  shall  be 
appointed  by  the  Chief  and,  as  his  executive  and 
administrative  aide,  shall  be  responsible  to  him 
for  the  maintenance  of  those  Departmental  records 
and  have  charge  of  such  personnel  as  designated  by 
the  Chief. 

"702.   He  shall  be  responsible  for  all  communi- 
cations addressed  to  the  Chief  and  shall  be  held 
accountable  for  the  proper  disposition  of  such  com- 
munications according  to  the  instructions  of  the  Chief, 
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"703.   He  shall  perform  such  other  duties 
as  the  Chief  may  require. 
»        *        * 

"Will  you  please  advise  me  whether  the 
creation  of  an  additional  employment  in  the 
class  of  H-50  Assistant  Chief  to  act  as  my 
administrative  assistant  heading  a  division 
of  administration  and  the  consequent  non- 
filling  of  the  position  of  secretary  to  chief 
by  designed  non-appropriation  of  funds  for  the 
purpose  is  in  proper  legal  order?" 

OPINION 

Preliminarily,  we  note  that  Section  36  of  the  Charter 
provides  that: 

"The  fire  department  shall  be  under  the 
management  of  a  fire  commission  .  .  .  . " 

In  its  role  of  managing  the  department,  the  Fire  Com- 
mission has  rule-making  power  (Charter  Section  19),  and  reasonable 
rules  and  regulations  made  pursuant  to  that  power  have  the  force 
and  effect  of  law.    (Bruce  v.  Civil  Service  Commission,  6  Cal. 
App.  2d  633. ) 

While  I  agree  that  Section  36.1-1/2  of  the  Charter 
leaves  continuation  of  the  position  Secretary  to  the  Chief 
discretionary  with  you,  I  have  misgivings  about  the  legal  pos- 
sibility of  creating  the  same  position  by  appropriation  ordinance 
under  Section  143  of  the  Charter  and  assuming  classification  and 
recruitment  actions  by  the  Civil  Service  Commission  favorable  to 
your  purpose. 

Section  36. 1-1/2  makes  plain  the  requirement  that,  if 
the  Charter  position  of  Secretary  to  the  Chief  is  occupied,  such 
occupation  can  be  by  no  one  save  an  officer  of  the  rank  of 
battalion  chief. 

For  that  reason,  it  appears  that  your  purpose  may  best 
be  achieved  under  the  general  power  of  the  Board  of  Fire  Com- 
missioners relating  to  "Organization"  as  set  forth  in  your 
department  rules  and  regulations,  and  under  Rule  16  authorizing 
It  "to  establish,  upon  recommendation  of  the  Chief,  such  units 
in  the  firefighting  service  or  the  specialized  auxiliary  service 
as  it  may  deem  necessary."    Pursuant  to  that  power,  I  believe 
the  Board  may  establish,  upon  your  recommendation,  an  Administrative 
Division  of  the  Department  for  the  purposes  of  efficiency  you  have 
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outlined.   Then,  It  Is  my  further  opinion  that  under  Rule  26, 
which  vests  you  with  power  to  "assign  officers  or  other  superiors 
to  administer  the  work  of  all  divisions  and  bureaus  of  the  Depart- 
ment," you  may  work  out  your  problem  satisfactorily.   Such 
procedure  is  simpler  and  it  appears  to  me  perfectly  legal  and 
proper. 

It  is  clear,  however,  that  the  position  of  head  of  your 
proposed  administrative  division  should  not  merely  be  a  repetition 
of  the  Secretary  to  the  Chief  position  which  you  propose  to 
abolish,  but  should  in  fact  be  something  different.   This  is  so 
because,  as  noted  above  and  seemingly  recognized  by  you,  if  the 
Secretary  to  the  Chief  position  is  perpetuated,  even  though  under 
a  different  title,  it  must  be  filled  by  one  of  the  rank  of  battalion 
chief. 

P         In  diagramming  the  duties  of  the  head  of  such  adminis- 
trative division,  care  must  be  employed  to  the  end  that  the 
assignment  does  not  invade  the  area  of  operation  of  the  Secretary 
to  the  Fire  Commission.   This  latter  position  is  one  mandatorily 
required  by  the  second  paragraph  of  Charter  Section  3^^  and  a 
reading  of  paragraph  (h)  of  section  I9  shows  that  the  Comjnisslon 
Secretary  is  "to  be  the  administrative  head  of  the  affairs  under 
its  control"  -  that  is,  under  the  control  of  the  Fire  Commission. 
Hence,  it  would  not  be  legally  proper  to  assign  to  the  head  of 
the  proposed  administrative  division  duties  which  relate  to  the 
administrative  affairs  of  the  commission,  for  the  charter  reserves 
the  performance  of  such  latter  duties  to  the  commission  secretary. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  William  P.  Murray 
Chief  of  Department 
San  Francisco  Fire  Department 
Room  2,  City  Hall 
San  Francisco  2,  California 


RJR/WFB 


OPINION  NO.  1535 
April  26,  1961 


SUBJECT:   DUTY  OP  DEPARTMENT  OF  PUBLIC  HEALTH  TO  INSPECT 

AND  ISSUE  CERTIFICATES  OF  OCCUPANCY  WITH  RESPECT 
TO  APARTMENT  HOUSES  CONSTRUCTED  PRIOR  TO  AUGUST  1?, 
1923 


Dear  Sir: 


Your  request  for  an  opinion  Is  as  follows: 

REQUEST 


"I  would  like  to  request  a  City  Attorney's  Opinion 
in  regard  to  Issuance  of  Permits  of  Occupancy  to  apart- 
ment houses  by  the  Department  of  Public  Health,  namely: 

"Is  the  Department  of  Public  Health  entitled 
to  (or  required  to)  issue  such  Permit  to  all 
apartment  houses,  even  those  of  three  or  four 
units  in  structures  constructed  before  August  If, 
1923. 

"Our  understanding  is  that  the  Housing  Code  of  the 
City  and  County  of  San  Francisco  is  in  effect  because 
it  is  more  restrictive  than  the  State  Housing  Act. 


"Relevant  section: 

"Section  1502 

"A  Permit  of  Occupancy  shall  be  required  for 
every  apartment  house  and  hotel.  .  .  , 

"Sec.  203.1 

"Apartment  House 

"...  residence  of  three  or  more  families  .... 

"The  Department  of  Public  Health  is  inspecting  and 
issuing  licenses  in  all  apartment  houses. 

"Ordinance  File  No.  609-60  [Ordinance  No.  478-60], 
amending  Part  III  of  the  San  Francisco  Municipal  Code 
[Sections  35^  35.1  and  36]  reads: 
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"Section  86  Apartment  Houses.   Every  person, 
firm,  partnership  or  corporation  maintaining,  con- 
ducting or  operating  an  apartment  house  shall  pay 
an  annual  license  fee  as  follows,  to  defray  the  cost 
of  inspection  and  regulation  by  the  Division  of 
Housing  Inspection  of  the  Department  of  Public  Health, 
Fire  Prevention  Bureau  and  Bureau  of  Licenses  and  no 
permits  of  occupancy  shall  be  issued  by  the  Division 
of  Housing  Inspection  therefor  without  said  license 
first  having  been  had  and  obtained  .... 

"For  the  purpose  of  this  section,  an  apartment 
house  shall  be  deemed  to  be  any  building  or  portion 
thereof  .  .  .  which  is  occupied  as  the  home  or  resi- 
dence of  three  (3)  or  more  families  .... 

"The  State  Housing  Act,  on  the  other  hand,  reads: 

"Sec.  15382 

"'The  owner  or  lessee  of  any  of  the  following 
buildings  erected,  constructed,  reconstructed, 
moved,  converted,  or  altered  in  any  city  shall 
obtain  a  permit  of  occupancy  from  the  housing 
department  of  the  city: 

(a)  An  apartment  house;  excluding  an  apart- 
ment house  occupied  by  four  or  less  families 
erected  prior  to  August  YJ ,    1923^  and  which  has 
not  been  reconstructed,  moved,  converted,  or 
altered  since  that  date  .  .  .  . ' 

"It  has  been  the  former  practice  of  the  Department 
of  Public  Health  not  to  issue  a  Permit  of  Occupancy  in 
the  case  of  this  specific  exclusion." 

OPINION 

Your  specific  question  relates  to  the  duty  of  the  Public 
Health  Department,  under  our  codes,  (San  Francisco  Housing  Code, 
and  Ordinance  No.  478-60,  San  Francisco  Municipal  Code,  Part  III, 
'  Sections  35*  35.1  and  36)  to  inspect  and  issue  permits  of  occupancy 
,  to  apartment  houses.   You  indicate  that  the  Department  of  Public 
!  Health  has  not,  in  the  past,  inspected  dwellings  erected  prior  to 
'  August  17,  1923  due  to  a  reliance  on  Section  15332  of  the  State 
i  Housing  Act  (Health  and  Safety  Code,  Section  I5382). 


OPINION  NO.  1535 
April  26,  1961 
Page  3 

Our  local  ordinances,  (Section  203.1,  San  Francisco 
Housing  Code,  and  Ordinance  No.  478-60,  San  Francisco  Municipal 
Code,  Part  III,  Sections  35^  35.1  and  36),  define  an  apartment 
house.   Under  Ordinance  No.  478-60,  San  Francisco  Municipal 
Code,  Part  III,  Sections  35^  35.1  and  36,  an  apartment  house 
is  defined  as  "any  building  or  portion  thereof,  which  is  designed, 
built,  rented,  leased,  let  or  hired  out  to  be  occupied  as  the 
home  or  residence  of  three  (3)  or  more  families  living  indepen- 
dently of  each  other  and  doing  their  cooking  in  the  said  building." 
(Emphasis  added.)   Section  203.1  of  the  San  Francisco  Housing 
Code  likewise  applies  the  three  or  more  families  test.    It  can 
be  seen  that  this  definition  differs  from  the  State  Health  and 
Safety  Code  Section  15382  in  two  respects.   Under  the  State 
Housing  Act  definition  a  building  must  have  four  or  more  families 
to  be  within  the  definition.    Also  any  structure  erected  prior 
to  August  17,  1923  Is  specifically  excluded.   This  was  the 
effective  date  of  the  State  Housing  Act,  and  the  Legislature 
incorporated  that  date  in  the  provisions  of  Section  15382  to 
clearly  indicate  that  the  section  was  to  be  prospective  in 
application  and  was  not  to  be  applied  retroactively. 

Our  Housing  Code  was  enacted  into  law  with  an  effective 
date  of  July  26,  195B.   Ordinance  No.  478-60,  San  Francisco 
Municipal  Code,  Part  III,  Sections  35^  35.1  and  36,  was  effective 
on  September  6,  i960.   Both  of  these  measures  were  enacted  long 
after  the  State  Housing  Act  provision  dealing  with  apartment 
houses.   In  enacting  the  local  legislation  the  Board  of  Super- 
visors promulgated  a  more  restrictive  definition  of  an  apartment. 
They  also  dropped  the  exclusion  granted  in  the  State  Housing  Act 
with  respect  to  structures  erected  prior  to  August  17*  1923. 
This  action  is  permitted  under  the  State  Housing  Act.    (Health 
and  Safety  Code,  Section  19825. ) 

You  are,  therefore,  advised  that  the  Department  of  Public 
Health  has  the  duty  to  inspect  all  apartment  houses,  regardless  of 
the  date  of  construction,  and  the  further  duty  to  grant  permits  of 
occupancy  when  it  is  found  that  structures  within  the  definition 
of  an  apartment  house  (San  Francisco  Housing  Code,  Section  203.1 
and  Ordinance  No.  478-60,  San  Francisco  Municipal  Code,  Part  III, 
Sections  35,  35.1  and  36)  have  complied  with  all  applicable  laws 
of  the  City  and  County  of  San  Francisco.    (San  Francisco  Housing 
Code,  Section  1502  (b)) 

Whether  the  structure  that  is  inspected  must  be  brought 
into  conformity  with  all  the  provisions  of  our  Building  and 
Housing  Codes  before  a  permit  of  occupancy  can  be  Issued  will 
depend  upon  the  facts  of  each  particular  case.   Certain  pro- 
visions of  our  codes  are  prospective  in  nature  only  while  others 
have  expressly  been  enacted  to  apply  retroactively.    In  each 
Instance  involving  a  structure  erected  prior  to  the  effective 
date  of  the  code  provisions  it  will  have  to  be  determined  if  the 
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code  provisions  can  constitutionally  be  applied  retroactively. 
That,  of  course,  is  another  pix)blem  which  will  require  deter- 
mination on  an  individual  basis. 

In  this  opinion  I  merely  point  out  to  you  the  duty  to 
inspect,  and  issue  certificates  of  occupancy,  that  exists  in  the 
Department  of  Public  Health  regardless  of  the  date  of  construction 
of  the  building  in  question.   You  are  not  to  infer  that  this  duty 
would  in  any  way  give  the  Department  of  Public  Health  the  authority 
to  refuse  to  grant  a  certificate  of  occupancy  where  the  building 
was  constructed  in  conformity  with  codes  existing  prior  to  the 
enactment  of  our  present  codes.   There  would  be  no  legal  basis 
for  applying  prospective  code  provisions  retroactively  to  build- 
ings legally  constructed  prior  to  enactment  of  our  present  building 
codes.    It  is  a  general  rule  of  statutory  construction  that 
statutes  should  not  be  construed  retroactively  unless  it  is  clear 
that  such  was  the  legislative  intention.    (Kendall  v.  Kendall, 
122  C.A.  397.  10  P.  2d  13I;  V/el Is  Fargo  and  Co.  v.  City  and  County 
of  San  Francisco,  25  Cal.  2d  37 j  152  P.  2d  b25;  Stanford  v.  Barley 
Inc.,  132  C.A.  2d  725,  282  P.  2d  992)   Of  course,  the  Board  of 
"Supervisors  can,  in  the  exercise  of  its  lawful  discretion,  make 
provisions  of  our  codes  retroactive  under  the  police  power  (Art.  XI, 
Sec.  11.  Cal.  Const;  Queenslde  Hills  Realty  Co.  v.  Saxl,  328  U.S. 
Be,  82-03).  but  the  Board's  intention  to  make  a  code  provision 
retroactive  should  be  clearly  expressed. 

As  to  your  immediate  inquiry,  the  duty  to  inspect  and 
issue  a  permit  of  occupancy  is  placed  upon  the  Department  of  Public 
Health.   This  duty  applies  to  all  structures  within  the  definition 
of  an  apartment,  and  is  not  dependent  upon  the  date  the  building 
was  erected. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Office  of  the  Mayor 
200  City  Hall 
San  Francisco  2,  California 

Attention:   Irwin  J.  Mussen 

Urban  Renewal  Coordinator 


MBF/GEB 
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SUBJECT:   TIME  LIMITATIONS  FOR  IMPOSITION  OF  FEES  UNDER 
CERTAIN  SECTIONS  OF  THE  BUILDING  CODE, 
ELECTRICAL  CODE  AND  PLUMBING  CODE 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"The  present  San  Francisco  Building  Code,  Electrical 
Code,  Plumbing  and  Gas  Appliance  Code  include  under  their 
fee  structure  the  imposition  of  penalties  for  work  done 
without  a  permit.   ...   In  no  instance  is  there  a 
statute  of  limitations  as  to  a  cut-off  date,  for  which 
we  might  not  collect  the  penalties. 

••  *   *   * 

"In  our  Urban  Renewal  Work  and  Spot  Condemnation 
inspections,  as  well  as,  in  certain  of  our  other  inspec- 
tion services,  we  come  across  instances  of  illegal  work, 
as  well  as  work  done  without  a  permit,  twenty,  thirty 
and  even  forty  years  ago  and  which  were  in  violation  of 
the  codes  of  those  days  as  well  as  now.  The  codes  at 
those  times  similarly  included  penalty  clauses. 

"My  question  is  whether  or  not  there  exists  a 
statute  of  limitation  as  to  both  the  payment  of  the 
original  fee  and  the  penalty  fee. 

"The  applicable  sections  of  the  codes  are  as  follows: 
Building  Code,  Section  332;  Electrical  Code,  Sections  405 
and  309;  Plumbing  and  Gas  Appliance  Code,  Sections  1005, 
1102,  and  1203." 

OPINION 

The  question  of  applicability  of  any  particular  statute  of 
limitations  in  general  is  only  relevant  where  legal  action  is 
contemplated  or  involved  --  that  is  to  say,  where  resort  to  court 
action  is  indicated.  With  this  obser'/ation  in  mind,  let  us  examine 
the  specific  code  sections  mentioned. 
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Building  Code  Section  332  reads  as  follows: 

"Section  332.   Investigation  fees.   Whenever  any 
work,  for  which  a  permit  is  required,  under  provisions 
of  this  Code,  has  been  conmenced  without  the  authoriza- 
tion  of  a  permit,  and  where  no  specific  additional  fees 
are  imposed  as  penalties  as  provided  in  this  article,  a 
special  investigation  shall  be  made  before  a  permit  may 
be  issued  for  such  work.   In  addition  to  the  permit  fee, 
as  called  for,  an  investigation  fee  shall  be  collected 
at  the  time  the  permit  is  issued.   The  investigation  fee 
shall  be  equal  to  the  permit  fee  but  in  no  case  shall  it 
be  less  than  three  ($3.00)  nor  more  than  fifty  dollars 
($50.00). 

"The  pajmient  of  the  investigation  fee  shall  not 

exempt  any  person  from  compliance  with  the  provisions 

of  this  Code,  nor  from  any  penalty  prescribed  by  law." 
(Emphasis  added.) 

In  essence,  this  section  provides  that  an  investigation 
fee  must  be  paid  contemporaneously  with  issuance  of  a  permit  which 
is  in  addition  to  the  permit  fee.   It  is  clear  that  payment  of  both 
fees  is  a  condition  precedent  to  issuance  of  the  permit.   If  the 
investigation  fee  is  not  paid,  the  permit  should  not  issue. 
Accordingly,  no  court  action  is  involved.   A  discussion  of  applica- 
bility of  statutes  of  limitation  in  this  context  is  irrelevant. 

However,  the  question  may  arise,  is  there  any  time  limita- 
tion beyond  which  this  section  does  not  apply?   The  unauthorized 
work  must  be  work  for  which  a  "permit  is  required  under  provisions 
of  this  Code."   "This  Code"  means  the  Building  Code.   (See  Section 
101,  Chapter  II,  Part  II  of  the  San  Francisco  Municipal  Code.)   The 
Building  Code  went  into  effect  May  6,  1956.  There  is  no  provision 
for  retroactivity.   It  follows,  therefore,  that  it  is  only  for 
unauthorized  work  occurring  on  or  after  May  6,  1956,  that  an  "inves- 
tigation fee"  may  be  imposed.  (See  2  Sutherland,  Statutory  Construc- 
tion, 3rd  Ed.,  115.) 

Electrical  Code  Section  405  as  amended  and  renumbered  406 
reads  as  follows: 

"Sec.  406.  Work  Without  Permit--Penalties.   If  any 
person,  firm  or  corporation,  or  agent  thereof,  or  any 
person  acting  for  and  on  behalf  of  either  thereof,  shall, 
after  notice  thereof  has  been  given  in  writing  by  the 
Superintendent  or  his  authorized  representative  and  an 
opportunity  to  be  heard,  be  found  to  have  done  or 
installed  any  electrical  or  fixture  work  without  first 
applying  for  a  permit  therefor,  in  violation  of  the  pro- 
visions of  this  Article,  such  person,  firm  or  corporation 
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or  agent  thereof,  or  person  acting  for  or  on  behalf  of 
either  thereof,  shall  pay  to  the  Central  Permit  Bureau, 
for  the  inspection  of  such  electrical  or  fixture  work 
before  a  certificate  of  inspection  and  approval  thereof 
shall  be  issued,  the  fees  plus  a  penalty  the  total  of 
which  shall  be  equal  to  ten  (10)  times  the  amount 
designated  in  Section  404  of  this  Article  when  the  fee 
does  not  exceed  Ten  Dollars  ($10.00)  and  equal  to  One 
Hundred  Dollars  ($100.00)  plus  three  (3)  times  the 
amount  of  the  fee  when  in  excess  of  Ten  Dollars  ($10.00) 
as  shall  be  applicable  to  the  work  done,  inspected  and 
approved,  provided  however,  that  the  minimum  bill  of 
fees  to  be  charged  and  paid  for  any  inspection  under  the 
provisions  of  this  section  shall  be  Thirty-Five  Dollars 
($35.00)  and  the  maximum  penalty  shall  be  One  Thousand 
Dollars  ($1,000)  in  addition  to  the  fees  designated  in 
Section  404. 

"If  any  person,  firm  or  corporation,  or  agent 
thereof,  or  any  person  acting  for  or  on  behalf  of  either 
thereof,  claims  that  the  work  without  permit  was  done 
and  completed  prior  to  the  effective  date  of  this  sec- 
tion, such  claim  shall  be  made  by  filing  a  notarized 
affidavit  setting  forth  the  following  facts: 

"Statement  that  the  work  had  been  started  and 
completed  prior  to  the  effective  date  of  this 
section;  the  name  of  the  contractor  who  did  the 
work,  or  if  done  by  the  owner,  shall  so  state; 
the  source  of  the  materials  incorporated  in  the 
work  and  the  date  of  commencement  and  completion 
of  the  work. 

"The  affidavit  shall  be  furnished  to  the  Super- 
intendent in  duplicate.   If,  after  investigation, 
the  Superintendent  determines  that  the  facts  are 
as  set  forth  in  the  affidavit,  such  person,  firm 
or  corporation  or  agent  thereof,  or  person  acting 
for  or  on  behalf  of  either  thereof,  shall  pay  to 
Central  Permit  Bureau  fees  equal  to  a  total  of 
five  times  the  amount  designated  in  Section  404  of 
this  article  as  shall  be  applicable  to  the  work 
done,  inspected  and  approved,  provided  however, 
that  the  minimum  bill  of  fees  to  be  charged  for 
any  inspection  under  the  provisions  of  this  section 
shall  be  $12.50. 

"After  the  effective  date  of  this  ordinance  work  found 
done  without  a  permit  shall  be  subject  to  the  above  fees. 
The  person,  firm  or  corporation,  or  agent  thereof,  or  any 
person  acting  for  or  on  behalf  of  either  thereof,  may 
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appeal,  if  he  can  prove  just  cause  such  as  unfamiliar ity 
with  the  code  or  demonstrable  negligence  on  the  part  of 
one  of  his  employees,  the  amount  of  the  penalty  invoked 
by  filing  in  the  manner  provided  in  Part  III  of  the  San 
Francisco  Municipal  Code  to  the  Board  of  Permit  Appeals 
which  filing  shall  be  subject  to  the  fees  and  rules  of 
the  Board  of  Permit  Appeals."   (Emphasis  added.) 

This  section  also  provides  for  payment  of  an  inspection 
fee  "before  a  certificate  of  inspection  and  approval"  may  issue  for 
electrical  or  fixture  work  subject  to  the  provisions  of  Article  4 
of  the  Electrical  Code  (Chapter  III,  Part  II,  San  Francisco  Munici- 
pal Code).   Again  the  question  of  a  statute  of  limitation  is 
irrelevant.   The  section  simply  provides  for  payment  of  the  fee  as 
a  condition  precedent  to  issuance  of  the  certificate.   If  the  fee 
is  not  paid,  the  certificate  should  not  issue. 

Again  the  question  may  arise,  what  time  limitation,  if 
any,  applies  such  that  the  penalty  fee  may  not  be  exacted?  The 
key  words  here  are  "in  violation  of  the  provisions  of  this  Article." 
The  article  in  question  went  into  effect  when  the  Electrical  Code 
took  effect:  April  19,  1951.   It  follows,  therefore,  that  only 
unauthorized  work  done  on  or  after  April  19,  1951,  which  was  subject 
to  the  provisions  of  this  article  can  be  the  basis  for  imposition  of 
a  penalty  fee  for  issuance  of  a  certificate  of  inspection  and 
approval. 

Section  309  of  the  Electrical  Code  reads  as  follows: 

"Sec.  809.  Penalty  for  Installing  Electrical  Sign 
or  Outline  Work  "Without  a  Permit.   If  any  person,  firm, 
corporation,  or  agent  thereof,  or  any  person  acting  for 
and  on  behalf  of  either  thereof,  shall,  after  notice 
thereof  has  been  given  in  writing  by  the  Superintendent 
or  his  authorized  representative,  opportunity  to  be 
heard,  be  found  to  have  done  or  installed  any  electrical 
sign  or  outline  work,  interior  or  exterior,  without  first 
applying  for  a  permit  therefor,  jn  violation  of  the  pro- 
visions of  this  Article  appertaining  thereto,  such  person, 
firm  or  corporation,  or  agent  thereof,  or  person  acting 
for,  or  on  behalf  of  either  thereof,  shall  pay  to  the 
Central  Permit  Bureau,  for  the  inspection  of  such  elec- 
trical sign  or  outline  installation,  before  a  Certificate 
of  Inspection  and  Approval  thereof  shall  be  issued ,  fees 
equal  to  ten  (10)  times  the  amount  designated  in  Section 
803  of  this  Article,  as  shall  be  applicable  to  the  work 
done,  inspected  and  approved,  provided,  however,  that 
the  minimum  bill  of  fees  to  be  charged  and  paid  for  any 
inspection  under  the  provisions  of  this  section  shall  be 
Thirty-Five  Dollars  ($35.00). 
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"If  any  person,  firm  or  corporation,  or  agent 
thereof,  or  any  person  acting  for  or  on  behalf  of 
either  thereof,  claim  that  the  work  without  permit  was 
done  and  completed  prior  to  the  effective  date  of  this 
section,  such  claim  shall  be  made  by  filing  a  notarized 
affidavit  setting  forth  the  following  facts: 

"Statement  that  the  work  had  been  started  and 
completed  prior  to  the  effective  date  of  this 
section;  the  name  of  the  contractor  who  did  the 
work,  or  if  done  by  the  owner,  shall  so  state; 
the  source  of  the  materials  incorporated  in  the 
work  and  the  date  of  commencement  and  completion 
of  the  work. 

"The  affidavit  shall  be  furnished  to  the  Super- 
intendent in  duplicate.   If,  after  investigation, 
the  Superintendent  determines  that  the  facts  are 
as  set  forth  in  the  affidavit,  such  person,  firm 
or  corporation  or  agent  thereof,  or  person  acting 
for  or  on  behalf  of  either  thereof,  shall  pay  to 
Central  Permit  Bureau  fees  equal  to  a  total  of 
five  times  the  amount  desj.gnated  in  Section  808 
of  this  article  as  shall  be  applicable  to  the 
work  done,  inspected  and  approved,  provided  how- 
ever, that  the  minimum  bill  of  fees  to  be  charged 
for  any  inspection  under  the  provisions  of  this 
section  shall  be  $12.50. 

"After  the  effective  date  of  this  ordinance  work 
found  done  without  a  permit  shall  be  subject  to  the 
above  fees.  The  person,  firm  or  corporation,  or  agent 
thereof,  or  any  person  acting  for  or  on  behalf  of  either 
thereof,  may  appeal  if  he  can  prove  just  cause  such  as 
unfamiliarity  with  the  code  or  demonstrable  negligence 
on  the  part  of  one  of  his  employees,  the  amount  of  the 
penalty  invoked  by  filing  in  the  manner  provided  in 
Part  III  of  tne  San  Francisco  Municipal  Code  to  the 
Board  of  Permit  Appeals,  which  filing  shall  be  subject 
to  the  fees  and  rules  of  the  Board  of  Permit  Appeals" 
(Emphasis  added.) 

In  general,  the  preceding  remarks  with  reference  to 
Section  406  have  equal  application  here.  The  preceding  Section  406 
had  reference  to  Article  4  of  the  Electrical  Code;  this  section  has 
reference  to  Article  8  of  the  Electrical  Code.   In  either  case, 
April  19,  1951,  the  effective  date  of  the  Electrical  Code,  is  the 
controlling  date.   In  accordance  with  what  I  have  said  heretofore, 
only  unauthorized  work  done  on  or  after  April  19,  1951,  can  be  the 
basis  for  imposition  of  the  penalty  fee  required  for  issuance  of  a 
certificate  of  inspection  and  approval. 
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Section  1005  of  the  Plumbing  and  Gas  Appliance  Code  reads 
as  follows: 

"Section  1005.   Permits 

"(a)  Permit  Requirement.   Every  person,  firm  or 
corporation  shall,  before  commencing  or  proceeding  with 
the  construction,  addition,  alteration,  repair  or  re- 
placement or  any  water  piping  or  water  outlets  in  any 
building  or  other  structure  in  the  City  and  County  of 
San  Francisco,  obtain  a  permit  therefor  from  the  Central 
Permit  Bureau,  approved  by  the  Superintendent.  A  sepa- 
rate permit  shall  be  obtained  for  each  separate  structure. 

"Permits  and  inspections  are  not  required  for  minor 
repair  work  as  detailed  in  Section  1103. 

"(b)  Application  for  Permit.  Any  person  desiring  a 
permit  as  described  in  this  section,  shall  file  with  the 
Central  Permit  Bureau  an  application  therefor  in  writing 
on  blank  forms  to  be  furnished  for  that  purpose.  The 
application  shall  be  made  by  the  owner,  or  by  a  person 
acting  on  the  owner's  behalf,  who  shall  be: 

"(1)  A  person,  firm  or  corporation  registered  as  a 
duly  licensed  contractor  under  the  provisions  of  Chapter 
9,  Division  III,  of  Business  and  Professions  Code  of  the 
State  of  California. 

"An  owner  may  only  perform  work  on  a  single  or  two 
family  dwelling. 

"The  application  shall  be  filed  in  multiple  and  shall 
conform  to  the  requirements  indicated  on  the  forms . 

"(2)  Permit  to  Home  Owner.  A  permit  to  perform  work 
in,  on  or  about  any  building  used  or  occupied  as  a 
single  family  dwelling  or  appurtenant  thereto  in  the 
City  and  County  of  San  Francisco  shall  be  issued  by  the 
Superintendent  to  the  owner  of  said  building,  provided 
said  work  is  done  by  such  owner  or  a  member  of  his 
immediate  family.  A  permit  for  the  work  shall  not  be 
issued  to  a  Home  Owner  unless  the  person  who  is  to  do 
the  work  is  named  on  the  permit  and  said  named  person 
shall  appear  before  the  Chief  Plumbing  Inspector  and 
show,  by  taking  such  examination  as  may  be  required  by 
the  Chief  Plumbing  Inspector  or  his  representative,  that 
he  has  sufficient  knowledge  to  do  the  work.   Failure  to 
satisfactorily  demonstrate  such  knowledge  shall  consti- 
tute sufficient  reason  for  denial  of  a  Home  Owner's 
Permit. 
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"(c)   Issuance  of  Permit.   The  applications  received 
by  the  Central  Permit  Bureau  shall  be  referred  to  the 
Bureau  of  Building  Inspectlon--Plumbing  Division,  for 
approval.   If  approved,  such  approval  shall  be  endorsed 
in  writing  on  the  application.   Upon  such  approval,  the 
Central  Permit  Bureau  shall  issue  a  petmit  for  the 
specified  work  upon  receipt  of  the  required  permit  fees. 
One  (1)  copy  of  the  approved  application  shall  be 
delivered  by  the  Central  Permit  Bureau  to  the  party 
obtaining  the  permit  who  shall  keep  same  posted  on  the 
premises  where  the  work  is  being  done,  open  for  inspec- 
tion at  all  times  during  construction  until  final 
inspection  has  been  made.   The  owner  or  his  authorized 
agent  shall  be  responsible  for  the  permit  application 
being  kept  at  the  building  site. 

"One  (1)  copy  of  the  approved  application  shall  be 
retained  by  the  Central  Permit  Bureau  as  a  public  record. 
Any  modifications  in  the  application,  except  as  provided 
under  Section  1105  for  amended  applications,  shall  be 
subject  to  further  approval  and  to  all  the  requirements 
of  a  new  application. 

"A  permit  issued  shall  be  construed  to  be  a  license 
to  proceed  with  the  work  and  shall  not  be  construed  as 
authority  to  violate,  cancel,  alter  or  set  aside  any  of 
the  provisions  of  this  Code,  nor  shall  such  issuance  of 
a  permit  prevent  the  Superintendent  from  thereafter 
requiring  correction  of  errors  in  construction  or  of 
violations  of  this  Code  or  of  any  other  law  or  ordinance. 

"(d)  Permit  Fees.   The  applicable  fees  pertaining 
to  water  piping  and  outlets  are  set  forth  in  the  Fee 
Schedule,  Section  1107.   Tlie  general  permit  require- 
ments are  as  set  forth  in  Article  11.   (Emphasis  added.) 

Inasmuch  as  the  permit  issues  upon  "receipt  of  the 
required  permit  fees"  this  section  does  not  require  interpretation. 

Section  1102  of  the  Plumbing  and  Gas  Appliance  Code  reads 
as  follows: 

"Sec.  1102.   Journeyman  Plumber  License.   The  cost  of 
conducting  the  examination  and  issuing  a  license  to  a 
Journeyman  Plumber  shall  be  Two  Dollars  and  the  deposit 
of  said  sum  shall  be  made  prior  to  conducting  said 
examination.   la  addition,  an  annual  registration  fee  of 
Two  Dollars  shall  be  required  of  all  holders  of  Journey- 
man Plumber  Licenses."   (Emphasis  added.) 

This  section,  too,  requires  no  interpretation  inasmuch 
as  the  fee  required  must  be  paid  in  advance. 
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Section  1203  of  the  Plumbing  and  Gas  Appliance  Code  reads 
as  follows : 

"Sec.  1203.   Permits  and  Fees. 

"(a)  Permit  Requirement.   Every  person,  firm  or 
corporation  shall,  before  commencing  or  proceeding  with 
the  construction,  addition,  alteration,  repair  or  replace- 
ment of  any  gas  appliance,  outlet  or  piping,  in  any 
building  or  other  structure  in  the  City  and  County  of 
San  Francisco,  obtain  a  permit  therefor  from  the  Central 
Permit  Bureau,  approved  by  the  Superintendent.  A  sepa- 
rate permit  shall  be  obtained  for  each  separate  structure. 

"(b)  Application  for  Permit.  Any  person  desiring  a 
permit,  as  described  in  this  section,  shall  file  with 
the  Central  Permit  Bureau  an  application  thereof  in 
^Triting  on  blank  forms  to  be  furnished  for  that  purpose. 
The  application  shall  be  made  by  the  owner,  or  by  a 
person  acting  on  the  owner's  behalf,  who  shall  be: 

"(1)  A  person,  firm  or  corporation  registered  as  a 
duly  licensed  contractor  under  the  provisions  of  Chapter 
9,  Division  III,  of  Business  and  Professions  Code  of  the 
State  of  California. 

"(2)  Gas  Appliance  Dealer; 

"(3)  Permit  to  Owner.  A  permit  to  perform  work  in, 
on  or  about  any  building  used  or  occupied  as  a  single 
family  dwelling  or  appurtenant  thereto,  in  the  City  and 
County  of  San  Francisco  shall  be  issued  by  the  Superin- 
tendent to  the  owner  of  said  building,  provided  said 
work  is  done  by  such  owner  or  a  member  of  his  immediate 
family.  A  permit  for  the  work  shall  not  be  issued  to 
an  owner  unless  the  person  who  is  to  do  the  work  is 
named  on  the  permit  and  said  named  person  shall  appear 
before  the  Chief  Plumbing  Inspector  and  show  by  answer- 
ing such  questions  as  may  be  asked  by  the  Chief  Plumbing 
Inspector  or  his  representative  that  he  has  sufficient 
knowledge  to  do  the  work.   Failure  to  satisfactorily 
demonstrate  such  knowledge  shall  constitute  sufficient 
reason  for  denial  of  a  Home  Owner's  Permit. 

"The  application  shall  be  filed  in  multiple  and 
shall  conform  to  the  requirements  indicated  on  the 
forms . 

"(c)   Issuance  of  Permit.   The  applications  received 
by  the  Central  Permit  Bureau  shall  be  referred  to  the 
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Bureau  of  Building  Inspection- -Plumbing  Division,  for 
approval.   If  approved,  such  approval  shall  be  endorsed 
in  writing  on  the  application.   Upon  such  approval,  the 
Central  Pertait  Bureau  shall  issue  a  permit  for  the 
specified  work  upon  receipt  of  the  required  permit  fees. 
One  (1)  copy  of  the  approved  application  shalT~be 
delivered  by  the  Central  Permit  Bureau  to  the  party 
obtaining  the  permit  who  shall  keep  same  posted  on  the 
premises  where  the  work  is  being  done,  open  for  inspec- 
tion at  all  times  during  construction  until  final 
inspection  has  been  made.  The  owner  or  his  authorized 
agent  shall  be  responsible  for  the  permit  application 
being  kept  at  the  building  site. 

"One  (1)  copy  of  the  approved  application  shall  be 
retained  by  the  Central  Permit  Bureau  as  a  public  record. 
Any  modifications  in  the  application,  except  as  provided 
under  Section  1105  for  amended  applications,  shall  be 
subject  to  further  approval  and  to  all  the  requirements 
of  a  new  application. 

"A  permit  issued  shall  be  constinaed  to  be  a  license 
to  proceed  with  the  work  and  shall  not  be  construed  as 
authority  to  violate,  cancel,  alter  or  set  aside  any  of 
the  provisions  of  this  Code,  nor  shall  such  issuance  of 
a  permit  prevent  the  Superintendent  from  thereafter 
requiring  correction  of  errors  in  construction  or  of 
violations  of  this  Code  or  of  any  other  law  or  ordinance. 

"(d)  Permit  Fees.   The  applicable  fees  pertaining 
to  water  piping  and  outlets  are  set  forth  in  the  Fee 
Schedule,  Section  1107.   The  general  permit  r-equirements 
are  as  set  forth  in  Article  11."   (Emphasis  added.) 

Since  the  permit  issues  only  upon  "receipt  of  the 
required  fees''  there  does  not  appear  to  be  any  problem  here  with 
respect  to  collection  of  fees  that  presents  any  serious  diffi- 
culty. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  KOLM 
City  Attorney 
TO:   Mr.  Reuben  H.  Owens 

Director  of  Public  w/orks 

260  City  Hall 

San  Francisco  2,  California 

GPA/AOS 
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SUBJECT:   PREPARATION  OF  REGULATION  FOR  COMPULSORY 
RF.PORTING  OF  POSITIVE  LABORATORY  TESTS 
FOR  SYPHILIS 

Dear  Sir : 

Yoxir  request  for  an  opinion  is  as   follows: 

REQUEST 

"Please  advise  and  undertake  the  initial  draft  of  a 
regulation  requiring  the  reporting  of  reactive 
serologic  tests  for  syphilis  and  dark  field 
examinations  positive  for  T.  pallidum  found  upon 
laboratory  examination  in  all  laboratories  in 
San  Francisco.   The  attached  Attorney  General's 
opinion  indicates  the  legal  basis  for  this. 

"We  were  advised  by  the  State  Department  of 
Public  Health  that  a  statewide  regulation  to  this 
effect  would  not  be  enforceable  as  many  health 
jurisdictions  would  not  be  in  a  position  to  carry 
on  investigation  of  these  positive  tests.   It  was 
felt  that  the  local  health  jurisdictions  should 
prepare  regulations  consistent  with  local  poten- 
tialities. 

•Ve  anticipate  United  States  Public  Health  Service 
support  in  carrying  on  a  program  for  said  follow- 
up  commencing  July  1st.  We  would,  therefore, 
greatly  appreciate  your  speedy  handling  of  this 
matter  so  that  we  can  undertake  preparations  for 
this  by  i*Iay  15th.   The  laboratory  directors  feel 
that  until  such  a  regulation  is  established,  they 
would  be  placed  in  an  awkward  position  in  helping 
to  establish  the  program." 

OPINION 

Each  local  health  officer  has  a  duty  to  take  such 
measures  as  may  be  necessary  to  prevent  the  spread  of  venereal 
and  other  communicable  diseases.   The  Attorney  General  in  a 
carefully  reasoned  opinion  has  concluded  that  the  State  Department 
of  Public  Health  may  by  regulation  require  clinical  laboratories 
to  report  to  the  local  health  authority  the  results  of  positive 
laboratory  tests  for  syphilis  and  other  communicable  diseases. 
(California  Health  and  Safety  Code,  Sections  3110  and  3194;   28 
Ops  Cal  Atty  Gen  244.) 
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Section  73  f .  of  Part  II  of  Chapter  V  of  San  Francisco 
Municipal  Code  provides  that  the  "Director  of  Public  Health  shall 
have  the  power  to  and  shall  make  and  promulgate  such  rules  and 
regulations  as  are  reasonably  necessary  for  the  prevention  and 
control  of  venereal  disease  in  this  city  and  county  ..." 

It  is  our  opinion  that  vhere  local  variation  rather 
than  state-vide  uniformity  is  necessary  in  administration,  as  in 
the  instant  case,  the  Director  of  Public  Health  may  properly 
promulgate  a  regulation  requiring  clinical  laboratories  to  report 
positive  laboratory  tests  for  syphilis  to  the  Director  of  Public 
Health. 

A  suggested  draft  of  such  a  regulation  is  as  follows : 

DEPARTMENT  OF  PUBLIC  HEALTH  REGULATION 

Commencing  July  1,  1961  and  at  all  times  there- 
after any  person  who  is  in  charge  of  a  clinical, 
blood  bank  or  other  laboratory  in  the  City  and  County 
of  San  Francisco  shall  submit  to  the  Director  of 
Public  Health,  City  and  County  of  San  Francisco,  a 
copy  of  any  laboratory  report  which  indicates  : 

1.  A  specimen  derived  from  the  human 
body  demonstrates  T.  pallidum. 

2.  A  serologic  test  for  syphilis  shows 
evidence  of  reactivity. 

(San  Francisco  Municipal  Code  Chapter  V, 
Part  II,  Section  73  f.) 

T'Thile  people  are  presumed  to  know  the  law  they  are  not 
presumed  to  know  departmental  regulations.   In  promulgating  this 
regulation  it  will  be  necessary  for  the  Director  of  Public  Health 
to  inform  each  laboratory  in  the  City  and  County  of  San  Francisco 
that  such  a  regulation  exists.   Each  laboratory  should  be  pro- 
vided with  a  copy  of  the  regulation  and  advised  that  the  Depart- 
ment of  Public  Health  requires  strict  compliance  with  this 
regulation. 

It  is  my  understanding  that  the  Department  of  Public 
Health  expects  no  difficulty  in  securing  voluntary  compliance 
with  this  regulation.   If  difficulty  should  develop  this 
regulation  could  be  incorporated  in  the  San  Francisco  Health 
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Code  by  ordinance  which  could  provide  criminal  penalties  for 
non-compliance . 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 
Department  of  public  Health 
101  Grove  Street 
San  Francisco  2,  California 


tjlAtfb 


OPINION  NO.  1538 
May  1,  1961 

SUBJECT:   PARTNERSHIP  AGREEMENTS  UNDER  FARMERS'  MARKET  ORDINANCE. 

Dear  Sir: 

Your  request  for  an  opinion  Is  as  follows: 

REQUEST 

"Tv;o  farmers,  whose  farms  are  located  In  separate 
counties,  for  many  years  have  been  selling  produce  at 
the  San  Francisco  Farmers'  Market  on  an  Individual 
basis.   Each  recently  filed  new  Growers  Identification 
Certificates  listing  themselves  as  partners  and  are 
utilizing  one  employee  to  sell  for  them.   One  farmer 
grows  asparagus  In  San  Joaquin  County;  the  other  grows 
cherries,  apricots,  walnuts,  pears,  etc.  In  Santa  Clara 
County, 

"Letters  requesting  copies  of  partnership  agree- 
ment have  been  challenged  by  counsel  for  the  growers. 

"Paragraph  three  of  the  San  Francisco  Farmers" 
Market  Rules,  Regulations  and  Agreement  states 
'Products  may  be  sold  by  the  grower  thereof,  a  member 
of  his  Immediate  family,  his  hired  hand  from  the  farm, 
or  by  a  paid  employee  of  the  grower,  with  the  approval 
of  the  Market  Master.   No  such  employee  may  be  paid  a 
commission,  nor  shall  he  serve  more  than  one  grower  at 
a  time. ' 

"Paragraph  eleven  of  the  San  Francisco  Farmers' 
Market  Rules,  Regulations  and  Agreement  states  'No 
grower  may  sell  the  products  of  another  grower  at  the 
Farmers'  Market. ' 

"Question  No.  1  -  Can  growers  claim  partnership, 
and  thereby  employ  one  person  to  sell  commodities  for 
more  than  one  grower  at  a  time  without  supplying  a 
copy  of  written  partnership  agreement? 

"Question  No.  2  -  Could  the  phrase  'show  required 
credentials  '  in  Rule  No.  4  be  Interpreted  to  include  a 
written  partnership  agreement? 

"Question  No.  3  -  Would  Section  11  of  the  San 
Francisco  Farmers  '  Market  Rules,  Regulations  and  Agree- 
ment prohibit  a  grower  of  cherries  to  sell  asparagus 
grown  by  another  person,  in  another  county,  even 
thovigh  partners? 
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"Your  Immediate  attention  to  this  matter  would 
be  most  sincerely  appreciated,  since  the  growers 
involved  currently  are  using  the  market  to  sell 
produce  under  a  protest  situation  whereby  the  city 
is  not  collecting  fees,  although  a  record  is  being 
kept  thereof,  until  the  question  is  resolved." 

OPINION 

The  FarHiers '  Market  was  established  to  assist  the 
grower  to  market  his  crops.   The  ordinance  creating  this  facility 
requires  that  no  person  shall  sell  or  offer  to  sell  any  products 
without  a  duly  issued  and  validly  subsisting  permit.   This  permit 
may  be  suspended  if  the  permittee  himself  or  through  his  agents 
sells  or  offers  to  sell  farm  products  or  merchandise  which  has  not 
been  produced  on  land  belonging  to  the  permittee  (Ordinance  No. 
8649  (Series  of  1933T,  Section  1,  Administrative  Code,  9.1^). 
Such  language  being  in  the  singular  (permittee)  obviously  does  not 
include  partnerships,  corporations  or  any  combinations  of  growers 
who  might  wish  to  market  goods  at  the  market.   If  such  combina- 
tions were  contemplated  there  would  be  some  provision  for  issuing 
a  rermit  to  a  partnership  or  corporation  in  this  ordinance. 

It  is  conceivable  that  two  or  more  persons  might  have  an 
interest  either  as  tenants  in  common  or  joint  tenants  in  the  same 
property  and  each  qualify  for  a  permit  to  sell  products  from  his 
land.   V/hen  the  oi'dinance  was  passed  the  singular  vjas  used 
throughout  and  does  not  allow  for  the  interpretation  indicated  in 
your  request  which  is  to  have  two  farmers  in  two  different  counties, 
after  raising  certain  crops,  combine  as  a  partnership  for  the  sole 
purpose  of  having  each  sell  the  produce  of  the  other  as  agent  of 
the  other.   To  allow  such  an  arrangement  would  defeat  the  very 
pxirpose  of  the  Farmers'  Market. 

In  answering  Question  No.  1,  so  long  as  a  partnership 
under  an  arrangement  such  as  you  suggest  is  not  permissible  under 
the  Code,  the  supplying  of  a  copy  of  the  written  partnership 
agreement  would  not  be  necessary. 

Answer  to  Question  No.  2  -  The  phrase  "show  required 
credentials"  need  not  be  interpreted  at  this  time. 
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Answer  to  Question  No.  3  -  Section  11,  as  well  as  other 
sections,  prohibits  the  partnership. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  R.  L.  Bozzini 

Agricultural  Commissioner 
Agricultural  Building 
Erabarcadero  at  Mission  Street 
San  Francisco  5,  Calif. 

Attn:   Mr.  Melvln  J.  Stufflebeam 

Senior  Agricultural  Inspector 


AO'BS/GEB 
I 


OPINION  NO.   1539 
1-Iay  1,   1961 


SUBJECT:      CONSTITUTIONALITY  OF  SECTIONS   203.6  ANB  601, 
FART   II,    CHAPTER  XII,    SAN  FRANCISCO  HUIJI- 
CIFAL        CODE    (HOUSING   CODE) 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"I   send  you  herev;ith  copy  of  letter   dated 
March  8,   1961,   from  Brobeck,    Phleger  &  Harrison, 
on  the    subject   of   the  proposed  amendments   to  the 
Housing  Code,    together  with  copy  of  my  reply 
dated  Fiarch  10,   l96l. 

"Will  you  please  prepare  an  opinion  as  to 
the  constitutionality  of  Sections  203.6  and  601, 
and  as  to  the  lack  of  administrative  relief  by 
way  of  variance  or  alternatives,  in  accordance 
with  request  contained  in  letter  from  Brobeck, 
Phleger  &  Harrison." 

OPINION 

Your  request  for  an  opinion  involves  two  distinct 
problems.   First,  the  constitutionality  of  Sections  203.6  and 
601,  and  other  proposed  amendments  to  the  Housing  Code,   Sec- 
ondly, whether  there  are  administrative  remedies  availaoie  to 
a  property  ovmer  v/hose  property  is  declared  to  be  substandard 
(Section  601,  et  seq. ),  or  a  fire  hazard  (Section  203.6). 

Section  203.6  sets  forth  a  definition  of  what  will 
constitute  a  f jxe  hazard.   The  section  as  it  appears  in  our 
Housing  Cede  (Part  II,  Chapter  XII,  San  Francisco  Municipal 
Code,  Section  203.6)  is  taken  in  its  entirety  from  Title  19, 
California  Administrative  Code,  Article  3,  Section  25.   The 
State  of  California  has  defined  a  "fire  hazard"  in  this  same  lan- 
guage as  a  guide  to  the  State  Fire  Marshall  in  establishing  fire 
and  panic  safety  standards. 

There  are  in  the  Administrative  Code,  as  in  our  local 
codes,  many  provisions  dealing  with  fire  safety  to  which  the 
public  officer  in  charge  of  fire  prevention  and  fire  hazard 
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problens,  would  have   to   Look  for   guidance  in  determining  whether 
or  not  a  "fire   hazard",    in  fact,   existed.        It   is  apparent   that 

there   is  no  one   definition  which  could  be  drafted   to  include 

ev3ry  possible   situation  involving  a  fire  hazard. 

The   only  possible   constitutional  challenge   I  can  see 
being  raised  with  reference   to  Section  203.6,   and   the  proposed 
amendment   thereto,    is   on  the   grounds  of  vagueness  or   uncertain- 
ty.    The   definition  of  a  fire   hazard   under   Section  203.6  is  as 
follows: 

"Sec.    203.6   ... 

"Fire  hazard  or  nuisance.   Fire  hazard  or  nuisance 
means  anything  or  any  act  v;hich  increases  cr  may  cause 
an  increase  of  the  hazard  or  menace  of  fire  to  a  great- 
er degree  than  that  customarily  recognized  as  normal 
by  persons  in  the  public  service  of  preventing,  sup- 
I         pressing,  or  extinguishing  fire;  or  which  may  obstruct, 
delay,  or  hindor,  or  may  become  the  cause  of  an  ob- 
struction, a  delay,  or  a  hindrance  to  the  prevention, 
suppression,  or  extinguishment  of  fire," 

V/hile  this  definition  is  broad,  and  seems  to  leave  the 
determination  entirely  to  the  Chief  of  the  Bureau  of  Fire  Pre- 
vention and  Public  Safety,  the  general  nature  of  the  definition 
is  made  certain  by  reference  to  specific  sections  of  the  Housing 
Code  which  the  Chief  of  the  Bureau  of  Fire  Prevention  and  Public 
Safety  must  look  to  to  determine  if  a  fire  hazard  exists  in  a 
structure.   The  amendment  proposed  to  Section  203.6  is  found  in 
Article  l8,  Retroactive  Sections  and  Subsections,  Section  11 
(San  Francisco  Municipal  Code,  Part  II,  Chapter  XII)  and  reads 
as  follows: 

"Section  11. 


"Whenever  the  Chief  of  the  Bureau  of  Fire 
Prevention  and  Public  Safety  determines  that  a 
condition  or  conditions  exist  in  the  building 
constituting  a  fire  hazard  within  the  meaning  of 
Section  203.6  of  this  Code  reJative  tn  the  require- 
ments of  Sections  lllOj  1111  rr  IW08,  the  owner 
shall  bring  his  building  into  comolianco  with  any 
or  all  of  said  sections  within  six  montlis  after  he 
Is  notified  in  writing  by  tne  Superintendent  to 
do  so  ....''   (Emphasis  added) 
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It  thus  becomes  apparent  that  the  Chief  of  the  Bureau 
of  Fire  Prevention  and  Public  Safety  cannot  designate  a  structure 
a  fire  hazard  within  the  neaning  of  Section  203.6  unless  the 
structure  is  determined  to  be  a  fire  hazard  in  reference  to  Sec- 
tions 1110  (Smoke  barriers  and  means  of  egress),  1111  (Elevator 
enclosures)  and  1V08  (Dry  standpipes).   It  is  a  general  rule 
of  statutory  construction  that  the  statute  must  be  construed  as 
a  whole  to  determine  legislative  intent.   (Mazza  v.  Austin.  25 
C.A.  2d  85,  76  P.  2d  533;  Wemvss  v.  Superior  Court,  38  Cal.  2d 
616,  2WI  P.   2d  525.)   Likewise,  it  is  a  general  rule  of  statu- 
tory construction  that  where  a  statute  contains  general  provis- 
ions (as  in  the  definition  of  fire  hazard  in  Section  203.6)  and 
special  provisions  (as  Sections  1110,  1111,  and  IW08),  the 
special  provisions  govern  the  general.   (Long  Beach  Citv  School 
District  v.  Payne,  219  C.  593,  28  P.  2d  663;   People  v.  liood. 
161  C.  A.  2d  2I+,  325  P.  2d  IOII+. )   It  is,  therefore,  my  opinion 
that  Section  2O3.6  can  withstand  any  challenge  concerning  con- 
stitutionality on  the  grounds  of  being  too  vague  or  indefinite. 

Section  601  of  the  Housing  Code,  (Part  II,  Chapter 
XII,  San  Francisco  Municipal  Code)  v^ould  in  my  opinion  be  con- 
stitutional on  the  same  grounds  as  mentioned  above  for  Section 
203.6.   This  section  (601)  defines  in  general  terms  what  v/ill 
constitute  a  substandard  building.   These  sections  602  through 
615  inclusive  specifically  set  forth  the  conditions  v/hich  must 
be  present  before  the  building  can,  in  fact,  be  declared  sub- 
standard.  These  conditions  include:  inadequate  sanitation  and 
safety  (Section  602);  structural  unsoundness  (Section  6O3); 
nuisance  (Section  6o4);  hazardous  wiring  (Section  605 );  hazard- 
ous plumbing  (Section  606);  hazardous  mechanical  equipment  (Sec- 
tion 607);  faulty  v/eather  protection  (Section  b08);  fire  nui- 
sance (Section  609);  faulty  materials  of  construction  (Section 
610);  hazardous  or  insanitary  premises  (Section  611 );  inade- 
quate maintenance  (Section  612);  inadequate  exits  (Section  613; 
inadequate  fire  protection  of  fire  fighting  equipment  (Section 
6lU);  and  improper  occupancy  (Section  615 ).  The  standards  upon 
which  to  base  the  determination  of  a  substandard  building  are 
present  in  these  sections. 

The  only  other  possible  basis  for  a  challenge  to  be 
made  on  constitutional  grounds  is  that  in  making  many  of  the 
sections  retroactive  in  nature  the  city  v;ould  be  abusing  the  ex- 
ercise of  its  police  powers.   In  determining  the  extent  to 
which  the  municipality  is  validly  exercising  its  police  power? 
in  enacting  housing  and  building  codes  the  courts  have  uniformly 
sought  to  establish  whether  the  ordinance  as  enacted  bears  a 
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reasonable  relationship  to  the  protection  of  the  public  health, 
safety,  cooifort  or  norals  as  opposed  to  the  hardship  imposed 
on  the  individual  property  owner.    (Ademec  v.  Post.  7  N.E.  2d 
120;   Sullivan  v.  City  of  Los  Angeles"  116  C.A.  2d  807,  25^  P. 
2d  590 


r^ 


The  original  determination  of  the  necessity  for  pro- 
tection of  the  public  health,  safety,  welfare,  comfort  and  mor- 
als is,  of  course,  a  legislative  determination.  The  legislative 
body  must  exercise  its  judgment  as  to  what  differentiation,  if 
any,  should  be  made  between  regulations  for  the  construction  of 
buildings  presently  to  be  erected,  and  provisions  applicable  to 
building  constructed  under  standards  formerly  approved  but  now 
discarded  as  inadequate. 

Once  the  legislative  body  makes  its  determination 
that  an  ordinance,  or  code,  should  be  enacted,  or  amended,  the 
test  of  constitutionality  v/ill  rest  upon  the  reasonableness  of 
the  provision  as  a  means  of  protection  for  the  public  as  a 
whole,  as  contrasted  to  individual  property  rights.   It  should 
be  noted  that  where  the  legislative  body  has  a  reasonable 
theory  upon  which  to  base  the  ordinance,  the  recent  trend  by 
the  courts  has  been  to  uphold  the  legislative  determination  ap 
constitutional,  even  where  the  provisions  are  made  retroactive: 
in  application,  rather  than  prospective  in  nature  only.   Clueen- 
side  Hills  Realty  Cn.  Inc.  v.  T.  Newton  Saxe ^  328  U.S.  80,  90 
L.  Ed.  1096.) 

In  the  Cueenside  case,  decided  In  19'+5,  the  realty 
company  in  19^0  constructed  a  four-story  building  as  a  lodging 
house,  v/hich  complied  with  the  codes  then  in  effect  in  Nev;  York. 
The  law  (iMultiple  Dwelling  Law,  Laws  19^^  C.  553)  was  amended 
in  19^^  to  require  an  automatic  "\ret   pipe  sprinkler  system." 
The  realty  company  owner  refused  to  coinply  with  the  nev?  law  on 
several  grounds,  among  them  that  the  building  complied  witn  all 
existing  regulations  when  It  v;as  erected.   The  contention  was 
that  the  amendment  v;as  unconstitutional  since  it  violated  the 


:er 


further  held  protection  of  persons  to  be  a  traditional  use  of 
police  power,  and  that  such  pov/er  is  one  of  the  least  limi table 
of  governmental  powers,  even  though  in  its  operation  it  often 
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operates  to  cut  down  property  rights.   In  conclusion,  the 
court  held:  "in  no  case  does  the  owner  of  property  acquire 
immunity  against  exercise  of  the  police  power  because  he  con- 
structed it  in  full  compliance  with  the  existing  laws."   (90 
L.  Ed.  1098) 

The  court,  in  its  opinion,  cited  Hadacheck  v. 
Sebastian^  239  U.S.  I+IO,  60  L.  Ed.  356,  which  was  a  California 
case.  There,  the  City  of  Los  Angeles  passed  an  ordinance  re- 
stricting the  brickiaaking  industry  to  a  specific  district  not 
withstanding  that  Hadacheck  had  conducted  such  a  business  in 
an  area  not  within  the  specified  district  prior  to  enactment  of 
the  statute.   The  ordinance  was  upheld  as  a  valid  exercise  of 
police  pov.'er  by  the  United  States  Supreme  Court.  Therefore,  it 
is  apparent  that  the  propriety  of  regulating  the  use  to  be  made 
of  private  property  in  the  interest  of  the  public  health  and 
welfare,  so  long  as  the  attempted  regulation  is  reasonable  and 
not  arbitrary,  may  not  be  questioned,   (In  re  Ellis,  11  Cal. 
2d  571;   Pacifjc  Palisades *Assn.  v.  Citv  of  Huntington  Boach, 
196  Cal.  211,  237  Pac,  538;  Hadacheck  v.  Sebastian,  sunra. ) 

Turning  to  Sections  203.6  and  601  of  the  Housing  Code 
specifically,  to  establish  that  these  sections,  defining  a  sub- 
standard building  and  a  fire  hazard,  are  unconstitutional  as 
police  power  meas'ores,  it  would  have  to  appear  to  the  court  that 
the  Board  of  Supervisors  had  unreasonably  or  arbitrarily  inter- 
fered with  private  property  rights,  and  that  the  sections  bore 
no  reasonable  relationship  to  the  public  health,  safety,  welfare 
or  morals.   (Beverly  Oil  Corooanv  v.  Los  Appeles,  hO   Cal.  2d  552, 
25^  P.  2d  865TI The  Board  of  Supervisors  can  decide,  in  their 
discretion,  that  certain  sections  of  the  Housing  Code  are  so 
importantly  connected  v;ith  the  public  health  and  welfare  that 
they  should  apply  retroactively. 

It  should  be  noted  that  not  all  of  the  sections  are 
to  be  made  retroactive  in  application  (see  Article  I8,  Section 
1801  of  the  proposed  amendments).   This  indicates  a  legislative 
determination  on  the  part  of  the  Board  of  Supervisors  that  oei - 
tain  of  the  proposed  amendments  are  more  vitally  concerned  with 
public  health  and  v;elfare  than  others.   Unless  the  action  of 
the  Board  of  Supervisors  can  be  shov/n  to  be  clearly  oppressive, 
and  to  have  no  reasonable  relationship  to  public  health,  safety, 
welfare  or  morals,  the  courts  will  uphold  the  legislative  act 
as  constitutional,    (McLaia  v.  South  Pasadena,  155  O.A.  2d  ^23, 
318  P.  2d  199.) 
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The  second  question  raised  concerns  administrative 
reiiedies,  or  lack  thereof,  as  applied  to  the  Housing  Code  (Part 
II,  Chapter  XII,  San  Francisco  Municipal  Code).   One  article 
of  the  Housing  Code  (Article  17 )  establishes  a  housing  Appeals 
Board.   Section  I7O3  of  Article  I7  gives  this  board  the  power 
to  hear  and  decide  appeals  from  orders  of  condemnation,  or 
abatement  of  nuisances,  after  a  public  hearing  by  the  Department 
of  Public  Works,  or  Department  of  Public  Health,  as  the  case  may 
be.   Bv  express  language,  this  board  may  "affirm,  modify  or 
reverse   the  order  of  the  department  involved.   Under  Section 
505  of  the  Housing  Code,  when  the  Superintendent  of  Building 
Inspection  determines  that  a  building  is  substandard,  for  what- 
ever reason,  he  must  file  a  complaint  against  the  ov/ner.  The 
owner  may  then  appeal  any  such  determination  of  the  department 
to  the  Housing  Appeals  Board.  Further,  Section  505(a)  and  (b) 
of  the  Housing  Code  makes  specific  reference  to  Section  80W  of 
the  San  Francisco  Building  Code  (Part  II,  Chapter  I,  San  Fran- 
cisco Municipal  Code),   That  section  deals  with  the  procedure 
to  be  followed  by  the  Superintendent  of  Building  Inspection  in 
so  far  as  he  has  the  power  to  declare  a  structure  unsafe  or 
substandard.   All  of  the  safeguards  respecting  a  public  hear- 
ing are  provided  in  Section  QOk   —  that  is,  the  necessity  of 
filing  a  complaint,  notice  of  hearing,  hearing,  decision, 
order  of  condemnation. 

It  is,  therefore,  my  opinion  that  the  proposed  amend- 
ments to  the  Housing  Code,  as  well  as  the  two  sections  specifi- 
cally referred  to  in  your  request  (Sections  601  and  203.6), 
are  constitutional.   Also,  that  adequate  administrative  remedy 
is  available  to  any  property  owner,  who  wishes  to  challenge  the 
determination  made  that  his  structure  is  substandard  or  consti- 
tutes a  fire  hazard,  by  virtue  of  Article  I7  of  the  San  Francis- 
co Housing  Code  (Part  II,  Chapter  XII,  San  Francisco  Municipal 
Code,  Sections  I7OI  through  I7O8  inclusive). 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  SUPERVISOR  JOHN  JAY  FERDON 
Room  225  City  Hall 
San  Francisco 


KBF/TJB 


OF  IN ION  NO.  1540 
May  10,  1961 


SUBJECT:   JURISDICTION  OF  BOARD  OF  PERMIT  APPEALS 
TO  CONSIDER  SECOND  DENIAL  OF  PERMIT 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

R  £  C^  U  E  S  T 

"Mr.  Angelo  Sangiacomo  filed  an  appeal,  No.  2394, 
to  the  Board  of  PetTnit  Appeals,  of  the  denial  by  the 
Superintendent  of  Building  Inspection  of  a  Temporary 
Permit  of  Occupancy  for  the  building  at  2J0  Dolores 
Street. 

"Sometime  in  January,  Mr.  Sangiacomo  applied  to 
the  Superintendent  for  a  Permit  of  Occupancy  for  this 
building.   Unfortunately,  this  letter  has  been  mis- 
placed.  By  letter  dated  February  3,  1961,  a  copy  of 
which  is  attached  hereto,  Mr.  Levy  denied  a  temporary 
permit  unless  certain  items  were  corrected.  To  date, 
one  of  the  material  deficiencies,  undersized  windows, 
has  not  been  corrected. 

"Subsequently  by  letter  of  April  2C,  1961,  Mr. 
Sangiacomo  again  applied  for  a  Temporary  Permit  of 
Occupancy  which  was  again  denied  by  Mr.  Levy's  letter 
of  April  28,  1961,  copy  of  which  is  attached. 

"Based  upon  this  denial,  Appeal  No.  2894  was 
filed  with  the  Board  of  Permit  Appeals  and  was  heard 
on  May  3,  1961,  and  taken  under  submission. 

"I  would  appreciate  your  opinion  as  to  whether  the 
Board  of  Permit  Appeals  can  hear  the  denial  of  April  23, 
1961,  as  it  is  the  denial  of  the  same  permit  applied  for 
and  denied  on  February  3,  1961,  and  for  which  no  appeal 
was  made  at  that  time  or  within  the  10-day  period  per- 
mitted.  I  believe  the  pertinent  section  applicable  is 
the  Municipal  Code,  Part  3,  Section  31." 

OPINION 

Section  336  of  Fart  II,  Chapter  I  of  the  San  Francisco 
Municipal  Code,  known  as  the  Building  Code,  provides  in  part  as 
follows: 
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"Except  as  provided  in  Section  806 (j)i  appeals  may 
be  made  to  the  Board  of  Permit  Appeals  as  provided 
in  Part  III  of  the  San  Francisco  i-Iunicipal  Code 
and  rules  of  the  Board  of  Permit  Appeals." 

Section  8  of  Part  III  of  the  San  Francisco  Municipal  Code 
provides  in  part  as  follows: 

"Sec.  8.   Method  of  Appeal  to  the  Board  of  Permit 
Appeals.   Appeals  to  the  Board  of  Permit  Appeals  shall 
be  taken  within  ten  (10)  days  from  the  making  or  entry 
of  the  order  or  decision  from  which  the  appeal  is 
taken  by  filing  a  notice  of  appeal  with  tne  Board  of 
Permit  Appeals  and  paying  to  said  Board  at  such  time 
a  filing  fee  of  Ten  ($10.00)  Dollars.  Appellant  shall 
immediately  serve  a  copy  thereof  upon  the  department, 
board,  commission,  officer  or  other  person  from  whose 
action  appeal  is  taken.   The  notice  of  appeal  shall  be 
in  such  form  as  may  be  provided  by  the  rules  rtf  the 
Board  of  Permit  Appeals." 

Section  31  of  Part  III  of  the  San  Francisco  Municipal  Code 
provides  as  follows: 

"Sec.  31.  Applications  Barred  for  One  Year. 
Whenever  any  person,  firm  or  corporation  shall  make 
application  for  any  permit,  pursuant  to  the  provi- 
sions of  this  Article,  and  said  permit  shall  be 
denied  by  any  officer,  board,  department  or  commis- 
sion having  jurisdiction  so  to  do,  and  no  appeal  from 
the  denial  of  said  permit  shall  be  taken,  as  provided 
in  this  Article,  or  when  any  appeal  shall  be  taken  to 
the  Board  of  Permit  Appeals  from  any  action  or  order 
of  any  officer,  board,  department  or  commission  grant- 
ing or  denying  any  permit  in  connection  with  which 
appeal  to  the  Board  of  Permit  Appeals  is  provided  for 
and  said  Board  of  Permit  Appeals  shall,  in  the 
I       instance  where  said  permit  has  been  granted,  overrule, 
and  in  the  instance  where  said  permit  has  been  denied, 
concur  in,  the  judgment  or  order  of  said  officer, 
board,  department  or  commission,  said  application  for 
said  permit,  nor  for  a  like  permit  covering  the  same 
location,  shall  not  be  renewed  nor  shall  the  same  be 
heard  by  the  officer,  board,  department  or  commission 
to  whom  or  to  which  the  original  application  was  made 
until  the  expiration  of  one  year  from  the  date  of  the 
action  on  said  original  application  by  said  officer, 
board,  department  or  commission  and  there  shall  be  no 
appeal  to  said  Board  of  Permit  Appeals  for  failure  or 
refusal  to  hear  any  such  application  within  said  one- 
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year  period,  provided  that  when  any  permit  is  denied 
by  reason  of  definite  existing,  conditions  which  pre- 
vent the  granting  of  said  permit,  and  said  conditions 
are  removed  or  remedied,  the  one  year's  prohibition 
againsc  a  reapplication  will  not  apply.'   (Empha sis 
added) 

In  essence,  Sections  d  and  31,  above,  provide  that  a  permii 
applicant  must  file  an  appeal  within  10  days  after  a  permit  has  been 
denied  or  he  waives  his  right  to  appeal  to  the  Board  of  Permit 
Appeals.   When  a  permit  has  been  denied,  a  subsequent  application 
covering  the  same  subject  matter  may  not  be  considered  by  the 
officer,  board  or  commission  that  originally  denied  the  application 
until  the  expiration  of  one  year,  except  as  stated  in  the  proviso  of 
Section  31,  underlined  above,  which  reads  as  follows: 

"   ...  provided  that  when  any  permit  is  denied  by 
reason  of  definite  existing  conditions  which  prevent 
the  granting  of  said  permit,  and  said  conditions  are 
removed  or  remedied,  the  one  year's  prohibition 
against  a  reapplication  will  not  apply." 

Therefore,  when  the  conditions  which  prevented  the  granting  of  the 
peroiit  have  not  been  removed  or  remedied,  a  permit  applicant  cannot 
appeal  to  the  Board  of  Permit  Appeals  after  a  denial  or  refusal  of  a 
permit  because  Section  31  of  Part  III  of  the  San  Francisco  Municipal 
Code  states  that  "there  shall  be  no  appeal"  to  the  Board  of  Permit 
Appeals.   This  language  is  mandatory,  meaning  that  the  Board  lacks 
jurisdiction  to  hear  the  matter. 

Your  request  for  opinion  and  attached  letters  indicate 
that  a  request  for  a  temporary  permit  of  occupancy  was  made  sometime 
in  January  of  1961.   This  application  was  denied  by  the  Superinten- 
dent of  Building  Inspection  on  February  3,  1961,  because,  among 
other  reasons,  the  window  sizes  in  the  building  were  substandard. 
No  appeal  was  taken  from  this  decision  to  the  Board  of  Permit  Appealj 
within  the  time  allowed. 

Subsequently  a  second  application  for  a  temporary  permit 
of  occupancy  was  made  by  letter  of  April  28,  1961,  which  reads  in 
part  as  follows: 

"This  Temporary  Permit  of  Occupancy  is  requested 
for  the  period  of  time  to  and  including  such  time  as 
the  window  area  in  each  bedroom  is  brought  up  to  the 
legal  size.  I  am  in  the  process  of  doing  this  now." 
(Emphasis  added) 

Whether  in  a  given  case  the  conditions  which  prevented  the 
granting  of  the  permit  have  been  removed  or  remedied  would  ordinarily 
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be  a  question  of  fact  to  be  determined  by  the  Superintendent  of 
Building  Inspection  by  inspection  of  the  premises  and  by  the  Board 
of  iermit  Appeals  upon  an  appeal  from  the  decision  of  the  Superinten- 
dent of  Building  Inspection.   However,  in  the  instant  application  for 
the  permit,  the  applicant  himself  admits  in  his  letter  of  April  28, 
1961,  that  one  of  the  conditions  which  was  the  basis  of  the  denial  of 
the  original  application  for  temporary  permit  of  occupancy  has  not 
been  removed  or  remedied. 

Therefore,  based  on  the  facts  stated  in  your  request  for 
opinion  and  in  the  applicant's  letter,  it  is  my  opinion  that  the 
conditions  stated  in  the  proviso  to  Section  Jl  have  not  been  ful- 
filled, hence  that  the  Board  should  not  take  jurisdiction  of  the 
appeal. 

However,  the  Board  is  the  final  arbiter  of  the  facts  which 
confer  jurisdiction,  short  of  an  appeal  to  the  courts.   The  Board, 
rather  than  the  City  Attorney,  must  finally  determine  its  own  juris- 
diction in  the  matter.   (Board  of  Permit  Appeals  v.  Central  Permit 
Bureau,  136  A.C.A.  694.) 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attoxmey 


TO:   Mr.  Reuben  H.  Owens 

Director  of  Public  Works 

275  City  Hall 

San  Francisco  2,  California 


RAK/GEB 
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SUBJECT:   AUTHORITY  OF  HEALTH  SERVICE  BOARD  TO  CONTRACT 
FOR  MAJOR  MEDICAL  INSURANCE  COVERAGE 

Dear  Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"The  Health  Service  Board  is  in  process  of  setting 
contribution  rates  for  Flan  I  for  the  fiscal  year  1961- 
1962. 

"This  involves  both  setting  rates  for  the  Basic 
Medical  plan  and  the  Major  Medical  coverage.   The 
insurance  market  has  been  contacted  with  the  possi- 
bility of  getting  information  for  the  Major  Medical 
coverage  for  the  ensuing  fiscal  year.   Three  companies, 
including  the  present  carrier,  have  indicated  a  will- 
ingness to  bid  on  Major  Medical  phase  for  the  Health 
Service  System. 

"The  present  carrier  is  the  highest  bidder.  How- 
ever, other  factors  enter  into  a  contract  for  Major 
Medical  coverage.   The  present  carrier  has  more  reason- 
able retention  clause  in  its  contract,  and  many  other 
working  factors  which  may  or  may  not  exist  with 
another  carrier. 

"The  question  we  are  asking  to  be  resolved  is 
this:   Must  the  Health  Service  Board  accept  the  lowest 
bid  for  a  Major  Medical  carrier  when  other  factors 
such  as  a  retention  clause,  smooth  working  operation, 
etc.,  would  indicate  that  the  present  carrier  would 
be  more  desirable?" 

OF  I  N  I  0  N 
Your  request  for  an  opinion  raises  two  questions: 

(1)  Must  the  Health  Service  Board  submit  the  major  medical 
coverage  contract  to  bid;  and 

(2)  If  the  major  medical  contract  is  submitted  to  bid,  must 
the  Health  Service  Board  accept  the  lowest  bid? 

Answer  to  Question  1: 

Section  172.1.3  of  the  Charter  sets  forth  the  powers  of  the 
Health  Service  Board  to  contract  for  medical  care  plans.   I  have 
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previously  indicated  to  you  (Opinion  No.  1283,  issued  August  29,  1950) 
that  the  general  Charter  sections  (Sections  88  and  89)  relating  to 
the  purchase  of  niaterials,  supplies  and  equipment  do  not  restrict  the 
power  of  the  Board  to  contract  for  medical  care  plans.   It  was  my 
opinion  that  those  Charter  sections  do  not  apply  to  the  Health  Service 
Board's  power  to  contract  for  major  medical  coverage  or  medical  care 
plans.  That  opinion  was  based  on  the  general  rule  that  where  two 
sections  of  a  charter  are  in  apparent  conflict,  and  are  irreconcilable 
the  one  later  in  time  controls  the  earlier  section.   (Hartford  Ace.  & 
Indemnity  Co.  v.  City  of  Tulare.  30  C.  2d  832,  186  P.  2d  12"]^   It  is 
also  a  rule  of  law  that  general  provisions  of  n  charter,  when  followeo 
by  special  provisions,  are  limited  and  restricted  by  the  particular 
provisions.   (State  v.  Listman.  157  Wash.  229,  228  P.  913;  Hartford 
Ace.  &  Indemnity  Co.  v.  City  of  Tulare.  30  C.  2d  832,  186  P.  2d  121) 
My  conclusion  in  Opinion  No.  1288,  supra,  was:   "To  allow  the  Health 
Service  Board  to  contract  for  a  plan  or  plans  for  furnishing  health 
benefits  or  service,  without  using  the  facilities  of  the  Purchasing 
Department,  will  give  full  force  and  effect  to  both  the  Purchasing 
function  and  the  Health  Service  function." 

Therefore,  with  respect  to  the  first  question  posed,  you 
are  advised  that  the  Health  Service  Board  need  not  submit  the  major 
medical  coverage  to  bid,  in  accordance  with  general  bidding  procedures 
outlined  in  the  Charter,   If  in  its  opinion  a  renewal  of  tne  present 
contract  would  best  serve  the  System,  the  Board  may  exercise  its 
discretion  and  retain  the  present  carrier. 

Answer  to  Question  2; 

As  your  request  for  opinion  indicates,  there  are  many 
factors  which  must  be  considered  by  the  Health  Service  Board  in 
awarding  the  major  medical  contract.   Some  of  those  factors  are  the 
retention  percentage  of  premium  required  by  the  carrier;  the  claims 
operation;  the  problems  attendant  to  a  switch  over  from  one  carrier 
j  to  another;  and  the  problem  created  by  shopping  for  such  coverage  too 
I  frequently.   It  is  thus  apparent  that  the  Health  Service  Board,  to 
I  exercise  its  discretion  properly  in  selecting  the  major  medical 
I  carrier,  must  look  at  all  these  factors,  in  addition  to  the  rates 
quoted,  to  determine  what  will  best  benefit  the  employees  in  the 
Health  Service  System. 

It  is  not my  intention  to  indicate  that  the  principle  of 
[accepting  the  "lowest  responsible  bid"  should  be  ignored  by  the 
Health  Service  Board.   vJhere  other  things  are  equal,  that  principle 
should  be  followed  because  it  will  generally  result  in  a  benefit  to 
the  public,  or  the  persons  affected  by  the  contract  entered  into. 
However,  since  there  are  other  factors  than  cost  to  consider,  it  is 
my  opinion  that  the  Charter  does  not  impose  upon  the  Health  Service 
Board  the  duty  of  accepting  any  bid  based  on  cost  alone. 
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You  are  therefore  advised  that  the  Health  Service  Board  has 
the  authority,  and  the  duty,  to  take  into  consideration  all  factors 
involved  in  the  selection  of  the  major  medical  carrier,  and  it  may 
award  the  major  medical  contract  to  a  carrier  with  a  higher  premium 
rate,  if  other  factors  indicated  that  that  carrier  would  best  serve 
the  Health  Service  System  and  the  employees  therein. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Lyle  J.  O'Connell 
Executive  Director 
Health  Service  System 
61  Grove  Street 
San  Francisco  2,  California 


MBF/GEB 


1541-A 


May  22,  1961 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Re:   File  No.  15261 

Dear  Sir: 

Your  letter  of  May  10,  1961  requests  that  I  advise  the  Police 
Committee  as  to  the  extent  of  the  Board's  discretion  with 
reference  to  recommendations  of  the  Traffic  Advisory  Committee 
presented  in  ordinance  form. 

All  of  the  proposed  amendments  to  the  various  parts  of  the  San 
Francisco  Municipal  Code  relate  to  a  single  purpose--that  of 
simplifying  procedures  and  centralizing  responsibilities  with 
regard  to  matters  of  traffic  control  upon  City  streets.  These 
proposed  changes  were  initially  recommended  by  the  Traffic 
Advisory  Committee  based  upon  the  report  entitled,  "Street  and 
Traffic  Management  Study,"  prepared  for  the  Board  of  Super- 
visors, and  dated  January  7,  1957. 

The  aforesaid  study  and  report  also  served  as  background 
material  for  charter  section  107.1,  which  was  added  in  1959. 
That  section  provides  that  the  Department  of  Public  V7orks 
shall  have  primary  responsibility  in  all  matters  relating  to 
street  traffic  control  devices. 

First,  the  following  changes  will  result  in  the  delegation  of 
duties  from  the  Board  of  Supervisors  to  the  Department  of  Public 
V/orks,  and  are  discretionary  with  the  Board  and  not  required  by 
the  charter  amendment: 

(a)   At  present,  the  Board  of  Supervisors  designates 
by  resolution  any  highv;ays  or  portions  thereof 
which  shall  become  "through  highways".   In 
effect,  the  Board  of  Supervisors  presently 
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designates  the  location  of  arterial  stop 
signs. 

It  is  proposed  that  this  function  of  designat- 
ing through  highways  be  delegated  to  the 
Df»partraent  of  Public  Works,  which  will  act 
by  department  order  after  a  public  hearing. 

(File  No.  51261-13;  Section  26,  Traffic  Code.) 

(b)  At  present  the  Board  of  Supervisors  designates 
"restricted  traffic  streets,"  which  are,  in 
svibstance,  those  streets  restricted  as  to  the 
gross  weight  of  connnercial  vehicles  traveling 
thereon.   One  purpose  in  designating  a  restricted 
traffic  street  is  to  protect  the  street  surface 
from  vehicular  travel  of  trucks  with  gross  weight 
in  excess  of  that  contemplated  in  the  street 
design. 

It  is  proposed  that  the  duty  of  designating 
"restricted  traffic  streets  be  delegated  to  the 
Department  of  Public  V/orks,  which  will  act  after 
a  public  hearing  is  held. 

(File  No.  15261-13;  Section  20,  Traffic  Code.) 

(c)  At  present  the  Board  of  Supervisors,  after  a 
survey  of  parking  conditions  and  public  hearing, 
designates  by  resolution  those  streets  upon  which 
parking  is  prohibited  or  restricted,  and  those 
streets  upon  which  stopping  is  prohibited.   In 
essence  this  section  reserves  control  of  all  park- 
ing restrictions,  with  the  exception  of  angle  and 
cxirb  marking  restrictions,  to  the  Board  of  Super- 
visors. 

It  is  proposed  that  the  authority  to  designate  these 
street  parking  restrictions  be  delegated  to  the 
Department  of  Public  Works. 

(File  No.  15261-13;  Section  32,  Traffic  Code.) 
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(d)  At  present,  the  Board  of  Supervisors  designates 
by  resolution  those  intersections  at  whicn  left- 
hand  or  right-hand  turns  are  prohibited. 

It  is  proposed  that  the  power  of  designating 
particular  intersections  where  turns  of  vehicles 
are  to  be  prohibited  be  delegated  to  the  Depart- 
ment of  Public  Works. 

(File  No.  15261-13;  Section  34,  Traffic  Code.) 

(e)  At  present  the  Board  of  Supervisors  must  approve, 
by  resolution,  those  streets  upon  which  angle 
parking  is  to  be  permitted  or  discontinued. 

It  is  proposed  that  the  Department  of  Public 
Works  be  authorized  to  determine  where  angle 
parking  will  be  permitted  without  the  necessity 
of  approval  by  the  Board  of  Supervisors. 

(File  No.  15261-13;  Section  55,  Traffic  Code.) 

The  five  changes,  enumerated  above,  are  those  which  call  upon 
the  Board  of  Supervisors  to  delegate  its  present  authority  to  the 
Department  of  Public  Works.  As  indicated  above,  the  Board  has 
complete  discretion  to  adopt  or  reject  any  or  all  of  said  amend- 
ments, such  changes  falling  within  the  purview  of  your  inquiry 
#3. 

Second,  there  is  no  charter  requirement  that  the  Board  transfer 
its  authority  over  any  phase  of  traffic  or  parking  control.  This 
answers  your  inquiry  vl. 

Third,  in  response  to  your  inquiry  ll'l,    the  following  proposed 
amendments  are  in  compliance  with  section  107.1  of  the  charter 
and  transfer  duties  relating  to  traffic  control  devices  from  the 
Police  Department  or  Commission  to  the  Department  of  Public  Works: 

(a)  Duty  of  erecting  signs  designating  restricted 
traffic  streets  transferred  from  Police  Com- 
mission to  Department  of  Public  Works. 

(File  No.  15261-13;  Section  23,  Traffic  Code.) 
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(b)  Duty  of  erecting  parking  control  signs  trans- 
ferred from  Police  'Commission  to  Department 
of  Public  Works. 

(File  No.  15261-13;  Section  32,  Traffic  Code.) 

(c)  Duty  of  erecting  signs  prohibiting  left  or 
right  turns  transferred  from  Police  Commission 
to  Department  of  Public  Works. 

(File  No.  15261-13;  Section  34,  Traffic  Code.) 

(d)  Duty  of  erecting  restricted  turn  signs  trans- 
ferred from  Police  Commission  to  Department  of 
Public  V.'orks. 

(File  No.  15261-13;  Section  34.1,  Traffic  Code.) 

(e)  Duty  of  erecting  signs  with  reference  to  left- 
hand  turns  into  parking  lots  is  transferred 
from  Police  Commission  to  Department  of  Public 
Works . 

(File  No,  15261-13;  Section  35,  Traffic  Code.) 

(f)  Duty  of  approving  barriers  or  signs  to  be  placed 
in  streets  by  public  utilities  is  transferred 
from  Police  Commission  to  Department  of  Public 
Works . 

(File  No.  15261-13;  Section  43,  Traffic  Code.) 

(g)  Duty  of  placing  markers  directing  course  of 
traffic  when  turning  at  intersections  is  trans- 
ferred from  Police  Commission  to  Department  of 
Public  Works. 

(File  No.  15261-13;  Section  52,  Traffic  Code.) 

(h)  Duty  of  painting  white  lines  indicating  proper 
angle  for  parking  transferred  from  Police  Com- 
mission to  Department  of  Public  Works. 

(File  No.  15261-13;  Section  55,  Traffic  Code.) 


•  OW 
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(i)   Duty  of  removing  unauthorized  signs  is 
transferred  from  Police  Commission  to 
Departmenc  of  Public  Works. 

(File  No.  15261-14;  Section  14,  Chapter  XI, 
Part  II,  Municipal  Code.) 

The  remainder  of  the  proposed  amendments  do  not  affect  present 
powers  of  the  Board  of  Supervisors,  but  principally  involve 
transfers  of  duties  and  responsibilities  relating  to  street 
traffic  flow  from  the  Police  Department  to  the  Department  of 
Public  Works. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 

OIW 


cc:  Reuben  H.  Owens,  Director 
Department  of  Public  Works 
260  City  Kail 
San  Francisco  2,  California 

Thomas  J.  Cahill,  Chief 

San  Francisco  Police  Department 

Hall  of  Justice 

San  Francisco  G,  California 

Robert  W.  Graver,  Manager 

Public  Relations  Department 

California  State  Automobile  Association 

150  Van  Ness  Avenue 

San  Francisco  2,  California 


OPINION  NO.  1542 
May  26,  1961 

SUBJECT:   CHARTER  SECTION  172.1.3  (HEALTH  SERVICE  SYSTEM); 
NECESSITY  FOR  BOARD  OF  SUPERVISORS  TO  SECURE 
ACTUARIAL  REPORT;  SOURCE  OF  SUCH  ACTUARIAL  REPORT 

Dear  Sir: 

Your  request  for  an  opinion  is  quoted  in  part,  as  follows: 

REQUEST 

"The  Public  Health  and  Welfare  Committee  at  its 
meeting  on  May  24th,  considered  proposed  legislation 
entitled:  'Amending  the  San  Francisco  Administrative 
Code  by  amending  Section  16.157  thereto  approving 
Health  Service  System  Plans,  rates  of  contributions 
and  fee  schedules,  as  adopted  by  the  Health  Service 
System. '   Copies  of  the  schedules  are  attached  for 
your  information. 

"...  The  attention  of  the  committee  was 
directed  to  the  provisions  of  the  third  paragraph  of 
Section  172.1.3  of  the  Charter,  reading  as  follows: 

'The  board  of  supervisors  shall  secure  an 
actuarial  report  of  the  costs  and  effect  of 
any  proposed  change  in  the  benefits  of  the 
health  service  system  or  rates  of  contribu- 
tion before  enacting  an  ordinance  

providing  for  such  change . ' 

"Supervisor  McMahon,  a  member  of  the  committee, 
thereupon  requested  an  opinion  from  your  office  as  to 
whether  the  Board  of  Supervisors  would  be  in  compliance 
with  charter  provisions  if  it  accepted  an  actuarial 
report  from  tne  Health  Service  System  or  whether  an 
independent  actuarial  report  is  required. 


OPINION 

The  paragraph  of  Charter  Section  172.1.3  quoted  above 
makes  it  mandatory  that,  as  a  prerequisite  to  the  action  required 
of  it  by  way  of  approving  changes  in  benefits  or  rates  (see  second 
paragraph.  Sec.  1/2.1.3),  the  Board  of  Supervisors  shall  "secure" 
the  assistance  of  an  actuarial  report. 
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In  such  context,  the  word  secure"  means  to  get,  to  obtain, 
to  procure.   (Ross  y.  Major.  163  S.W.  880  (Mo.);  Rosegartin  v.  Cohen. 
155  N.E.  417  (Mass.))   In  short,  the  necessities  of  the  paragraph 
under  consideration  appear  to  be  satisfied  when  the  Board  has  made 
available  to  it  for  study  and  consideration  an  actuarial  report;  for 
it  is  not  specified  in  said  paragraph,  nor  is  it  implied,  that  the 
report  must  originate  from  any  particular  source. 

Under  such  circumstances,  it  must  be  held  to  be  within  the 
discretion  of  the  Board  of  Supervisors  to  accept  the  guidance  of 
whatever  actuarial  report  it  sees  fit  to  consider,  without  regard  to 
the  origin  thereof. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


WFB/GEB 


OPINION  NO.  1543 
May  31,  1961 


SUBJECT;   TkXICaB  INSURANCE  POLICY- -EFFECT  OF  WAIVER 
OF  UNINSURED  MOTORIST  PROVISION 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"Section  1080  and  the  sections  following  make 
provision  for  the  filing  of  insurance  policy  or  bond 
with  the  Police  Department  by  operators  of  taxicabs. 

"Enclosed  herewith  please  find  form  of  policy 
which  is  the  standard  type  generally  filed  with  this 
Department. 

"Inquiry  has  been  made  to  me  as  to  whether  the 
inclusion  of  a  waiver,  as  contained  in  the  attached 
form,  would  modify  the  coverage  to  such  an  extent 
that  full  compliance  with  the  above-described  sec- 
tion would  not  be  in  effect.  Your  assistance  will 
be  appreciated." 

OPINION 

The  waiver  attached  to  the  policy  is  entitled  "California 
Supplemental  Agreement--To  Waive  Uninsured  Motorist  Coverage." 

In  order  to  fully  understand  the  purpose  of  said  waiver  a 
brief  legal  background  will  be  helpful.   In  1959,  Sec.  11580.2  was 
added  to  the  Insurance  Code  of  the  State  of  California  making  it 
mandatory  for  all  bodily  injury  liability  insurance  policies  to  have 
in  them  a  provision  which  is  generally  designated  as  "uninsured 
motorist  endorsement  coverage." 

This  section  reads  in  part  as  follows: 

"No  policy  of  bodily  injury  liability  insurance 
covering  liability  arising  out  of  the  ownership,  main- 
tenance, or  use  of  any  motor  vehicle,  shall  be  issued 
or  delivered  in  this  State  to  the  owner  or  operator  of 
a  motor  vehicle,  or  shall  be  issued  or  delivered  by  any 
insurer  licensed  in  this  State  upon  any  motor  vehicle 
then  principally  used  or  principally  garaged  in  this 
State,  unless  the  policy  contains,  or  has  added  to  it 
by  endorsement,  a  provision  insuring  the  named  insured 
and  any  other  person  legally  responsible  for  the  use  of 
or  using  the  motor  vehicle  with  the  consent,  express  or 
implied,  of  the  named  insured,  for  all  sums  which  he 
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shall  be  legally  entitled  to  recover  as  damages  for 
bodily  injury  from  the  owner  or  operator  of  an  unin- 
sured motor  vehicle,  with  coverage  limits  at  least 
equal  to  the  financial  responsibility  requirements 
specified  in  Sections  16059  and  16451  of  the  Vehicle 
Code ;  provided,  however,  that  the  insurer  and  the 
insured  may  bv  supplemental  agreement  waive  applica- 
tion of  the  provision  covering  damage  caused  by  an 
uninsured  motor  vehicle."   (Emphasis  added) 

The  financial  responsibility  requirement  is  in  the  sum  of 
$10/20,000. 

The  Insurance  Code  section  also  defines  "bodily  injury"  as 
including  death  resulting  therefrom.  The  term  "insured"  is  defined 
as  meaning  the  "named  insured  and  the  spouse  of  the  named  insured 
and  relatives  of  either  while  residents  of  the  same  household  while 
occupants  of  a  motor  vehicle  or  otherwise,  and  any  other  person 
while  in  or  upon  or  entering  into  or  alighting  from  an  insured  motor 
vehicle;  ..." 

Property  damage  sustained  by  the  insured  is  not  recoverable. 

It  is  important  to  note  that  the  insurer  and  the  assured 
may,  by  supplemental  agreement,  waive  application  of  the  uninsured 
motorist  endorsement  coverage.  This  is  the  precise  purpose  of  the 
form  of  waiver  which  is  the  subject  of  this  request  for  opinion. 

The  Police  Code  (i.e.,  Sees.  1080,  1080.1,  1089  and  1090) 
does  not  require  that  the  policy  filed  with  the  Police  Commission 
contain  any  provision  for  the  protection  of  the  public  against 
damage  caused  by  the  owner  or  operator  of  an  uninsured  vehicle. 
Furthermore,  the  policy  attached  to  your  request  for  opinion  contains 
an  endorsement  which  reads  as  follows: 

"This  policy  is  issued  to  comply  with,  and  shall  in 
all  respects  and  for  all  purposes  be  deemed  and  construct- 
ed to  comply  with  Sections  1080,  1080.1,  1089,  and  1090, 
Article  16,  Chapter  VIII  (Police  Code),  Part  II,  of  the 
Municipal  Code  of  the  City  and  County  of  San  Francisco, 
and  fully  to  grant  and  extend  all  insurance  coverage 
required  thereby;  and  no  definition,  exclusion,  exception 
or  limitation  of  coverage,  nor  condition,  provision, 
stipulation,  or  limitation  contained  in  the  policy  or  any 
endorsement  to  the  policy,  shall  in  any  respect  decrease 
or  diminish  the  insurance  protection  required  by  said 
sections." 
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Based  on  the  foregoing,  it  is  my  opinion  that  the  waiver 
of  the  uninsured  motorist  coverage,  as  contained  in  the  form  attachea 
to  the  policy,  does  not  in  any  way  modify  the  coverage  in  the  policy 
which  is  required  by  Section  1080.1  of  the  Police  Code. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Thomas  J.  Cahill,  Chief 
Police  Department 
Hall  of  Justice 
San  Francisco  8,  California 


JC/GEB 


OPINION  NO.  15^^ 
June  5i  1961 

SUBJECT :   WHETHER  BOARD  OF  SUPERVISORS  MAY  APPROVE  IN  ADVANCE 
ACQUISITION  OF  PROPERTY  BY  HOUSING  AUTHORITY  FOR 
LOW-RENT  PUBLIC  HOUSING  WITHOUT  SPECIFIC  INFORMATION 
AS  TO  SIZE,  LOCATION,  ETC. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Public  Buildings,  Lands  and  City  Planning 
Committee  of  the  Board  presently  has  for  considera- 
tion a  request  from  the  Housing  Authority  of  the 
City  and  County  of  San  Francisco  that  the  Board  of 
Supervisors  give  blanket  approval  in  advance  of  the 
location  of  projects,  not  to  exceed  a  combined  total 
of  25  dwelling  units,  in  areas  already  designated  by 
the  Planning  Commission  as  suitable  for  redevelopment, 
rehabilitation,  or  conservation. 

"It  is  the  desire  of  the  Authority  to  experiment 
with  the  rehabilitation  of  yet-to-be-chosen  existing 
structures  instead  of  constructing  new  projects. 
These  25  units  are  part  of  the  approximately  350 
units  remaining  of  the  3*000  units  reserved  to  San 
Francisco  by  the  Public  Housing  Administration. 

"In  view  of  the  recitations  in  Resolution  No. 
9268,  adopted  by  the  Board  of  Supervisors  on  Nov- 
ember 21,  1949,  which,  among  other  things,  requires 
that  the  location  of  such  projects  or  units  be 
approved  by  resolution  of  the  Board  of  Supervisors 
pursuant  to  Section  8(b)  of  the  Housing  Authorities 
Law,  as  amended,  of  the  State  of  California,  the 
Public  Buildings,  Lands  and  City  Planning  Committee 
respectfully  requests  your  opinion  as  to  whether  or 
not  the  Board  may  properly  approve  in  advance  the 
acquisition  of  property  by  the  Housing  Authority  for 
low-rent  public  housing,  without  having  specific 
information  as  to  size,  description,  or  location  of 
such  structures," 

OPINION 

The  California  Housing  Authorities  Law  does  not  require 
that  the  Board  of  Supervisors  approve  the  location  of  a  housing 
project  or  the  units  thereof.   Under  the  California  Housing 
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Authorities  Law  the  Board  of  Supervisors  Is  merely  required  to 
give  blanket  approval  in  advance  to  a  housing  project.   The 
twenty-five  dwelling  units  in  question  being  part  of  the  three 
thousand  units  previously  approved  by  the  Board  of  Supervisors 
in  Resolution  No.  9268  (Series  of  1939)  have  already  been 
approved  in  the  manner  required  by  Section  34313  (formerly  8b) 
of  the  Housing  Authorities  Law.    (Drake  v.  Los  Angeles,  38  C, 
2d  872;  40  Cal.  Jur.  2d  343) 

Section  1  of  Resolution  9268  (Series  1939)  while 
approving  three  thousand  dwelling  units  of  low  rent  public 
housing  did  reserve,  however,  to  the  Board  of  Supervisors 
the  right  to  approve  the  location  of  these  units.   Under  the 
provisions  of  this  Resolution  the  locations  of  all  projects 
of  the  Housing  Authority  of  the  City  and  County  of  San  Fran- 
cisco have  been  subject  to  approval  and  have  been  approved 
by  the  Board  of  Supervisors. 

The  "Cooperation  Agreement"  between  the  Housing 
Authority  of  the  City  and  County  of  San  Francisco  and  the 
City  and  County  of  San  Francisco  is  part  of  Resolution  9268 
(Series  of  1939).   This  "Cooperation  Agreement"  cannot  be 
abrogated,  changed  or  modified  without  the  consent  of  the 
Public  Housing  Administration."    The  reservation  of  right 
to  approve  locations  of  low  rent  dwelling  units,  while  con- 
tained in  the  same  resolution,  is  not  a  part  of  this 
"Cooperation  Agreement."    A  waiver  of  right  of  approval 
of  location  of  low  rent  dwelling  units  would  in  no  way 
"abrogate,  change  or  modify"  the  "Cooperation  Agreement." 

It  is  my  opinion  that  the  Board  of  Supervisors, 
having  reserved  the  right  of  approval  of  location  of  low 
rent  housing  units  by  resolution,  may  by  subsequent  resolu- 
tion waive  this  right  of  approval  of  location  as  regards  any 
one  or  all  future  developments  of  the  Housing  Authority  of 
the  City  and  County  of  San  Francisco  within  the  three  thousand 
unit  limitation. 


It  should  be  noted  that  a  waiver  of  right  of  approval 
by  the  Board  of  Supervisors  would  eliminate  the  possibility  of 
citizens  of  San  Francisco,  through  their  elected  representatives, 
protesting  the  location  of  any  low  rent  dwelling  unit  in  this 
project.    In  this  connection  it  also  should  be  noted  that 
as  regards  any  future  (not  previously  approved)  low  rent  hous- 
ing project  the  California  Constitution,  Article  XXXIV,  requires 
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advance  approval  of  the  project  by  a  majority  of  the  qualified 
electors  in  the  city  in  which  it  is  to  be  located,   (lo  Ops, 
Atty  Gen.  103) 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,    California 


TJL/TJB 


No.  1544-A 


June  7,  1961 

Mr.  Sherman  1.  Duckel 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 

Dear  Mr.  Duckel: 

You  have  requested  an  opinion  as  to  the  possible  effect 
on  legal  action  against  the  City  which  the  adoption  of  a  new  form 
of  employer's  report  of  industrial  injury  to  the  Industrial 
Accident  Commission  might  have. 

It  is  my  understanding  that  the  Forms  Committee  of  the 
Central  Safety  Committee  v/as  considering  the  adoption  of  a  new 
report  of  industrial  injury  which  will  include  a  checklist  of 
immediate  and  underlying  csusss  of  injuries  resulting  to  employees 
of  the  City  and  County  of  San  Francisco.   The  proposed  form  is 
reported  as  being  acceptable  to  the  State  of  California. 

It  is  my  further  understanding  that  the  additional  acci- 
dent analysis  -  the  checklist  of  causes  -  will  not  be  employed 
where  non-employees  of  the  City  are  involved  in  the  accident  being 
reported. 


follows • 


Section  6413  of  the  California  Labor  Code  provides  as 

"§6413.   Information  no_t  open  to  public 
inspection  or  ^  be  made  public :   Report  of 
injury  not  admissible  in  evidence:   Exception. 
No  infoirmation  furnished  to  the  Division  o? 
Labor  Statistics  and  Research  by  an  employer 
or  an  insurer  shall  be  open  to  public  inspec- 
tion or  made  public.   No  report  of  injury 
required  to  be  filed  by  an  employer  or  an 
insurer  by  this  chapter  shall  be  admissible 
as  evidence  in  any  adversary  proceeding  before 
the  Industrial  Accident  Commission;  provided, 
however,  that  the  reports  required  by  phys i - 
clans  or  surgeons  by  Section  6407  of  this  code 
shall  ^  admissible  as  evidence  in  such  pro- 
ceeding."" 

It  is  to  be  noted  that  this  section  was  amended  in  1947 
to  delete  an  exception  "on  order  of  a  court  or  other  agency  with 
the  authority  to  compel  witnesses  to  testify"  at  the  end  of  the 
first  sentence. 


Mr.  Sherman  P.  Duckel         -2-  June  7,  1961 

Section  2016  of  the  Code  of  Civil  Procedure  provides  in 
part,  as  follows: 

"All  matters  which  are  privileged  against  disclosure 
upon  the  trial  under  the  law  of  this  State  are  priv- 
ileged against  disclosure  through  any  discovery  pro- 
cedure.  This  article  shall  not  be  construed  to 
change  the  law  of  this  State  v/ith  respect  to  the 
existence  of  £.ny  privilege,  whether  provided  for  by 
statute  or  judicial  decision,  nor  shall  it  be  con- 
strued to  incorporate  by  reference  any  judicial 
decisions  on  privilege  of  any  other  jurisdiction." 

It  is  my  opinion  that  the  Labor  Code  establishes  a  statu- 
tory exemption  from  disclosure  of  all  information  included  in  the 
required  employer's  report  of  industrial  injury  to  the  State  of  Cal- 
ifornia, and  that  this  statutory  exemption  from  disclosure  is 
recognized  in  the  Code  of  Civil  Procedure  provision  hereinabove 
set  forth.  Accordingly,  I  advise  you  that  the  checklist  of  accident 
causes  proposed  to  be  incorporated  by  the  Forms  Committee  would  have 
no  adverse  effect  on  legal  actions  against  the  City  and  County  of 
San  Francisco. 

However,  I  would  further  advise  you  that  those  using  the 
form  or  having  it  in  their  custody  be  specifically  cautioned  against 
inadvertent  public  disclosure  of  its  contents  to  any  person,  includ- 
ing attorneys,  who  may  make  inquiries.  In  short,  all  should  be  made 
aware  that  the  information  contained  upon  the  official  report  is  not 
subject  to  discovery  proceedings  in  any  legal  action  concerning  the 
facts  of  the  reported  accident.  Disclosure  of  such  information  may 
result  in  waiver  of  the  privilege. 

Yours  truly. 


DION  R.  HOLM 
OIW:L  City  Attorney 


OPINION  NO.    1545 
June   8,    I96I 


SUBJECT:      DATE   OF   DETERMINATION   OF   MARKET  VALUE   OF   LAND 
OWNED  BY  THE    CITY   IN   THE    DIAMONt?  HEIGHTS 
REDEVELOPMENT   PROJECT  AND  SOLD  TO  THE   REDE- 
VELOPMENT AGENCY. 

Dear  Sirs  : 

Your  letter  dated  June  1  has  been  received.   You 
Inquire  whether  property  situated  In  Diamond  Heights  Approved 
Redevelopment  Project  Area  B-1  and  owned  by  the  City  and  County 
of  San  Francisco  should  be  presently  conveyed  to  the  San 
Francisco  Redevelopment  Agency  for  the  market  value  of  the 
property  determined  In  1955-1956  or  for  the  market  value  of  the 
property  at  the  time  of  the  conveyance  In  I96I. 

Mr.  Philip  L.  Rezos,  Director  of  Property,  has  advised, 
that  v/hlle  the  property  Involved  was  appraised  In  1955-1956  by 
appraisers  employed  by  the  Redevelopment  Agency  for  the  sum  of 
$293*460,  he  has  presently  appraised  the  property  for  the  sum  of 
$388,806.   He  has  further  advised  that  the  Increase  In  appraisal 
value  Is  due  solely  to  appreciation  of  the  value  of  the  land  and 
does  not  Include  any  enhancement  attributable  to  redevelopment  of 
the  Diamond  Heights  Redevelopment  i-roject  Area. 

It  appears  from  the  letter  of  M.  Justin  Herman, 
Executive  Director  of  the  San  Francisco  Redevelopment  Agency 
dated  May  29,  1961,  and  addressed  to  the  Finance  Committee,  that 
while  any  property  the  Redevelopment  ..gency  sells  to  the  City  and 
County  of  San  Francisco  In  the  Diamond  Heights  Project  Area  will 
be  sold  at  present  reuse  value,  which  Includes  general  apprecia- 
tion and  enhancement  attributable  to  redevelopment  of  the  project 
area,  he  requests  that  property  owned  by  the  City  and  County  of 
San  Francisco  be  sold  to  the  Agency  for  the  market  value  of  the 
property  determined  in  1955-1956.   It  thus  appears  that  the 
Agency  requests  that  the  City  and  County  of  San  Francisco  sell 
its  property  in  the  project  area  to  the  Agency  for  approximately 
16  cents  per  square  foot  and  pay  the  Agency  approximately  79 
cents  per  square  foot  for  property  it  purchases  in  the  same 
project  area.   (See  Herman's  letter  to  you  dated  May  29j  1961, 
top  P.  2). 


Mr.  Herman  refers  to  provisions  of  Section  13-4-1  of 
the  Urban  Renewal  Manual  which  provides  inter  alia: 

"The  determination  of  fair  market  value  for  a  property 
owned  by  publ>lc  entity  shall  not  reflect: 

*** 
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(2)  Enhancement  in  value  from  any  cause  after  the 
first  acquisition  of  privately  owned  property 
for  the  project. 


***' 


It  should  be  noted  that  the  above  provision  referred  to 
by  Mr.  Herman  did  not  become  effective  until  February  1,  IS.60. 

Ordinance  No.  9359  (series  of  1939),  approved  October 
26,  1955,  approving  redevelopment  plan  for  Diamond  Heights, 
Section  9  provides : 

"Legislative  and  Administrative  Cooperation.   In 
order  to  implement  and  facilitate  the  effectua- 
tion of  the  Redevelopment  Plan  hereby  approved 
it  is  found  and  determined  that  certain  official 
action  must  be  taken  by  the  City  and  County  of 
San  Francisco  with  reference  among  other  things 
to: 


♦»» 


4-  Approving  the  necessary  or  required  sale  or 
exchange  of  land  by  and  between  local  public 
bodies  and  City  and  County  departments 
concerned. 


»»»■ 


I 


Resolution  No.  I6O83  approved  October  25,  1955,  approving 
the  form  of  Cooperation  Agreement  between  the  City  and  County  of 
San  Francisco  and  the  Redevelopment  Agency  and  authorizing  the 
execution  thereof  provides  inter  alia : 


■»»♦ 


The  City  further  agrees  that,  subject  to 
applicable  law  and  the  policies  and  procedures 
established  under  its  Charter  and  existing 
Codes  and  regulations,  it  will  aid  and 
cooperate  in  the  undertaking  of  the  project  by: 


♦♦♦ 


(d)  Approving  the  necessary  sale  or  transfer  of 
land  by  and  between  local  public  bodies  and 
city  departments  concerned. 


♦■»»' 
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The  Cooperation  Agreement  contained  the  above  provisions 
and  was  executed  by  the  parties  November  16,  1955. 

In  i960  the  City  and  County  of  San  Francisco  and  the 
Redevelopment  Agency  entered  into  an  agreement  permitting  the 
Agency  to  enter  upon  lands  owned  by  the  City  in  Diamond  Heights 
Project  Area  for  the  purpose  of  making  the  necessary  site 
improvements  upon  such  lands.   The  agreement  provided  inter  alia: 

"2.  The  price  that  the  Agency  shall  pay  the  City 
for  said  land  will  be  based  solely  upon  the 
value  of  the  land  in  its  unimproved  state. 
Improvements  made  in  the  project  area  or  on 
the  specific  parcels  of  land  to  be  trans- 
ferred by  the  City  to  the  Agency  shall  not 
be  considered  in  fixing  the  price  of  said 
land  in  any  respect  whatever." 

V/hile  nothing  is  stated  in  Ordinance  No.  9359  (series  of 
1939),  Resolution  No.  I6083,  or  the  Cooperation  Agreement  executed 
November  6,  1955*  respecting  price,  it  does  appear  from  the  above 
agreement  that  the  parties  had  previously  contemplated  that  the 
Agency  should  pay  the  current  market  price  at  time  of  conveyance 
for  land  it  purchased  from  the  City  and  County  of  San  Francisco  in 
its  unimproved  state,  otherwise  there  would  have  been  no  need  in 
i960  for  fixing  the  value  of  the  land  in  its  unimproved  state. 

The  limitations  and  restrictions  in  Section  92  of  the 
City  Charter  relate  to  the  disposal  of  surplus  city  land  to 
private  interests  and  are  not  legally  binding  on  the  Director  of 
Property  or  the  Board  of  Supervisors.   Conveying  this  land  to  a 
public  agency  is  an  effectuation  of  a  public  purpose  of  a  munici- 
pality.  Nonetheless,  under  the  Cooperation  Agreement  both  parties 
recognized  that  applicable  practices  and  procedures  under  the 
local  law  would  be  followed  by  the  City  and  County  of  San 
Francisco  in  fulfilling  its  part  of  the  agreement. 

You  are  therefore  advised  that  it  is  my  opinion  that  the 
Board  of  Supervisors  may  insist  that  it  receive  the  fair  market 
value  of  the  property  based  on  Mr.  Rezos'  appraisal  of  $388,806, 
especially  in  view  of  the  fact  that  the  Agency,  itself,  is  insist- 
ing on  the  fair  market  value  of  property  it  conveys  to  the  City. 

Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 
TO:  Finance  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Attn:  Robert  J.  Dolan,  Clerk 

RJH/TJB 


OPINION  NO.  1546 
June  12,  1961 

SUBJECT:   IMPOSITION  OP  LICENSE  PEE  ON  ITINERANT  RETAIL  VENDORS, 
SAMPLE  ROOM  VENDORS  AND  TRANSIENT  MERCHANTS  UNDER 
EXISTING  LEGISLATION  AFFECTING  PEDDLERS  OR  BY  AlffiNDMENT 
THEREOF 


I 


Dear  Sir: 


Your  request   for  an  opinion  Is   as   follows 


REQUEST 

"The  Finance  Committee  of  the  Board  of 
Supervisors  has  received  a  request  from  the 
Retail  Furriers  Association,  relative  to 
imposition  of  a  license  fee  on  itinerant 
retail  vendors,  such  as  sample  room  vendors 
doing  a  transient  business  in  San  Francisco, 
and  particularly  as  regards  the  fur  industry. 

"The  Committee  has  preliminarily  con- 
sidered the  request,  and  has  directed  that 
a  communication  be  addressed  to  you  asking 
if  existing  sections  in  the  Municipal  Code 
relative  to  peddling  are  sufficient  to  cover 
this  particular  type  of  transient  business. 
If  not,  would  an  amendment  thereof  make  them 
sufficient?" 


OPINION 

A  peddler,  within  the  generally  accepted  meaning  of 
the  term,  is  a  small  retail  dealer  who  carries  his  merchandise 
with  him,  traveling  from  place  to  place,  and  house  to  house, 
exposing  his  goods  for  sale  and  selling  them.    9  McQuillin, 
Municipal  Corporations, 3rd  Ed.,  335,  336. 

A  transient  vendor  or  merchant  occupies  a  somewhat 
different  status  from  that  of  a  peddler. 

"A  transient  or  itinerant  dealer  is 
generally  conceived  to  be  one  who  estab- 
lishes himself  in  business  in  a  locality 
with  the  intention  and  determination  to 
remain  there  for  a  short  period  of  time 
only,  whether  such  period  is  a  definite 
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or  indefinite  one,  such  as  a  period  of  one  or 
more  weeks  or  months,  or  until  a  particular 
stock  of  merchandise  is  disposed  of,  or  until 
the  local  market  for  the  commodity  handled  by 
the  dealer  has  been  exhausted,  and  who  for 
such  limited  period  engages  or  occupies  a 
building  or  other  place  for  the  exhibition 
and  sale  of  his  goods  or  wares.   He  is  such 
a  person  who  would  not  ordinarily,  if  his 
Intention  as  to  the  duration  of  his  residence 
in  a  particular  locality  is  carried  out,  become 
subject  to  annual  or  other  usual  taxes  imposed 
on  regular  and  permanent  residents  of  the  place." 
(40  American  Jurisprudence >  911) 

Thus,  a  toy  merchant  who  conducted  business  in  a  store 
rented  by  him  during  the  three  month  pre-Christmas  season  was 
not  a  peddler  but  was  subject  instead  to  tax  as  a  transient  mer- 
chant.   Shapiro  v.  Newark,  44  N.J.  Super.  530,  I30  A. 2d  907. 

The  pertinent  provisions  of  our  ordinances  relating 
to  peddling  are  the  following:   Section  869  of  Article  13, 
Chapter  VIII  (Police  Code),  Part  II  of  the  San  Francisco  Muni- 
cipal Code  reading  as  follows: 

"Section  869.   Regulating  Peddlers.   It 
shall  be  unlawful  for  any  person  to  peddle  goods, 
wares  or  merchandise,  or  any  article,  material  or 
substance,  of  whatsoever  kind  on  the  public  streets, 
unless  duly  licensed  so  to  do." 

Section  1271  of  Article  1?  of  Chapter  VIII  (Police  Code), 
Part  II  of  the  San  Francisco  Municipal  Code  reading  as  follows: 

"Regulating  Employment  of  Peddlers  -  License 
RequiredT   It  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  hire  or  employ,  or  cause 
to  be  hired  or  employed,  any  person  or  persons 
to  engage  in  or  carry  on  the  business  or  occupa- 
tion or  practice  of  peddling  any  goods,  wares, 
or  merchandise  or  any  material  or  article  of 
whatsoever  kind,  for  which  a  license  is  required, 
unless  such  person  or  persons  so  hired  or  employed 
shall  have  first  taken  out  or  procured  such  license 
as  may  be  required  therefor. " 

Section  I32  of  Article  2  of  Part  III  of  the  San  Francisco 
Municipal  Code,  which  will  not  be  quoted  verbatim  herein,  sets 
forth  the  license  fees  for  peddlers. 
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These  sections  pertain  to  peddling  only  and  are  not 
applicable  to  transient  merchants  or  transient  vendors.  While 
the  sections  may  be  amended  to  Include  transient  vendors,  such 
an  amendment  would  not  be  consonant  with  our  statutory  scheme 
of  regulation  and  taxation.   It  would  be  more  proper  to  estab- 
lish a  new  category  of  transient  vendors  which  would  be  exclusive 
of  ordinary  retailers  as  well  as  of  peddlers,  auctioneers  and 
merchandisers  by  public  outcry.   This  new  category  could  then 
be  regulated  and  taxed  in  a  fair  and  equitable  manner  so  that 
such  retail  entrepreneurs  would  bear  their  fair  share  of  the 
tax  burdens  Imposed  on  the  business  community. 

You  are  advised  accordingly. 

Respectfully  submitted. 

DION  R.  HOLM 
City  Attorney 


TO:  Robert  J,  Dolan 

Clerk  of  the  Board 

235  City  Hall 

San  Francisco  2,  California 


OPA/TJB 


OPINION  NO.  1547 
June  15,  1961 

SUBJECT:   HEALTH  SERVICE  BOARD- -  CHANGE  OF  AGENDA  OF 
SPECIAL  MEETING- -VOTE  REQUIRED  TO  EXTEND 
PRESENT  POLICY  OF  MAJOR  MEDICAL  COVERAGE 

Dear  Sirs: 

Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"As  a  member  of  the  Health  Service  Board  I  am 
requesting  a  legal  opinion  on  the  following  matters: 


"1.  At  a  recent  meeting  of  the  Health  Service 
Board  an  agenda  was  prepared  and  submitted  to  the  mem- 
bers of  the  Board  several  days  in  advance  of  the  meeting. 
Thereafter,  with  less  than  24  hours  notice,  a  revised 
agenda  was  prepared  and  submitted  to  the  members  by  the 
Chairman.   In  such  circumstances  where  three  of  the 
members  of  the  Board  did  not  agree  to  matters  set  forth 
on  the  revised  agenda,  can  action  lawfully  be  taken 
pursuant  to  the  revised  agenda  or  must  action  be  taken 
in  accordance  with  the  original  agenda? 

"2.   Several  years  ago  the  Health  Service  Board,  by 
a  two- thirds  majority,  agreed  to  enter  into  a  contract 
with  the  Equitable  Life  Insurance  Company  to  provide 
certain  benefits  for  a  certain  premium  price,   such  con- 
tract to  be  for  a  period  of  one  year.   Thereafter,  by  a 
two- thirds  vote  of  the  Board,  it  was  determined  that  the 
contract  with  Equitable  Life  Insurance  Company  should  be 
extended  for  a  further  one  year  period  at  an  increased 
premium  price.   At  a  recent  meeting  of  the  Health  Service 
Board,  the  Equitable  contract  being  about  to  expire  and 
Equitable  having  refused  to  renew  it  on  the  same  terms 
and  conditions,  the  question  arose  whether  a  new  contract 
should  be  entered  into  with  Equitable  Life  Insurance  Com- 
pany to  provide  benefits  for  the  year  1961-62  at  a 
certain  premium  price.   In  your  opinion,  may  a  bare  majority 
of  the  Board  adopt  a  contract  for  carrying  insurance  against 
the  costs  of  a  benefit  plan  for  the  year  1961-62  or  must 
such  a  plan  be  adopted  by  a  two- thirds  vote  in  view  of 
the  provisions  of  Section  172.1.3  of  the  Cliarter  of  the 
City  and  County  of  San  Francisco? 

"3.   If  your  answer  to  the  above  question  is  in  the 
negative,  the  following  further  question  is  submitted: 
Would  your  answer  be  different  if  the  Equitable  contract 
was  changed  to  permit  Equitable  Life  Insurance  Company  to 
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receive,  in  the  event  of  favorable  experience,  an 
additional  $60,000  to  repay  it  for  losses  Incurred, 
by  Equitable  under  previous  contracts  with  the  Health 
Service  Board? 

"4.   Is  it  permissible  for  the  City  and  County  of 
San  Francisco  or  the  Health  Service  Board  to  enter  into 
a  contract  with  the  Equitable  Life  Insurance  Company 
promising  to  repay  them  for  losses  suffered  under  a 
bid  contract  during  previous  years  or  would  such  a 
contract  violate  the  prohibition  against  gifts  of 
public  money? 

"5.   Does  a  majority  of  the  Health  Service  Board 
have  any  obligation  under  the  terms  of  the  City  Charter 
to  obtain  benefits  at  the  lowest  possible  cost  or,  in 
the  alternative,  may  the  Health  Service  Board,  as  and 
between  two  equally  reputable  companies  decide  without 
competitive  bids,  to  contract  for  health  service  benefits 
insurance  with  the  high  bidder?" 


OPINION 


Answer  to  Question  1; 


The  facts  stated  in  your  request  indicate  that  the  only 
objection  to  the  special  meeting  is  that,  within  less  than  24  hours 
of  the  time  of  the  meeting,  the  Chairman  gave  notice  of  a  revision 
in  the  agenda  and  three  of  the  members  did  not  agree  to  the  revision. 

Attached  hereto  as  Exhibit  A  is  a  copy  of  the  agenda  of 
the  special  meeting  of  the  Health  Service  Board  of  May  16,  1961, 
4  p.m.,  which  the  records  of  the  Health  Service  System  show  was 
mailed  to  each  member  on  May  10,  1S61,  by  certified  mail. 

Attached  hereto  as  Exhibit  B  is  a  copy  of  the  revised 
agenda  of  the  special  meeting  of  the  Health  Service  Board  of  May 
16,  1961,  4  p.m.,  which  the  records  of  the  Health  Service  System 
show  was  mailed  to  each  member  on  May  12,  1961,  by  certified  mail. 

The  law  applicable  to  the  notice  and  agenda  of  special 
meetings  is  found  in  Government  Code  §54956  and  3an  Francisco 
Administrative  Code  §16.5. 

Government  Code  §54956  provides: 
"§54956.   Special  Meetings:   Calling:   Notice. 
A  special  meeting  may  be  cafleH  at  any  time  by  the 
presiding  officer  of  the  legislative  body  of  a  local 
agency,  or  by  a  majority  of  the  members  of  the  legis- 
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lative  body,  by  delivering  personally  or  by  mail 
written  notice  to  each  member  of  the  legislative 
body  and  to  each  local  newspaper  of  general  circu- 
lation, radio  or  television  station  requesting 
notice  in  writing.   Juch  notice  must  be  delivered 
personally  or  by  mail  at  least  24  hours  before  the 
time  of  such  meeting  as  specified  in  the  notice. 
The  call  and  notice  shall  specify  the  time  and  place 
of  the  special  meeting  and  the  business  to  be  trans- 
acted.  No  other  business  shall  be  considered  at  such 
meetings  by  the  legislative  body.   Such  written  notice 
may  be  dispensed  with  as  to  any  member  who  at  or  prior 
to  the  time  the  meeting  convenes  files  with  the  clerk 
or  secretary  of  the  legislative  body  a  written  waiver  of 
notice.   3uch  waiver  may  be  given  by  telegram.   Such 
written  notice  may  also  be  dispensed  with  as  to  any 
member  who  is  actually  present  at  the  meeting  at  the 
time  it  convenes." 

Section  16,5  of  the  San  Francisco  Administrative  Code 
provides: 

"Sec.  16.5.   Special  meetings  of  boards  and  com- 
missions. 

"Written  request.  Special  meetings  of  any  board  or 
commission  provided  for  by  the  Charter,  other  than  the 
board  of  supervisors,  may  be  called  by  the  chairman 
thereof,  and  must  be  called  by  the  chairman  upon  the 
written  request  of  a  majority  of  the  members  of  the 
board  or  commission,  which  written  request  must  state 
the  purposes  for  which  the  meeting  is  to  be  called, 

"Notice.  Notice  of  special  meetings  of  boards  or 
commissions,  other  than  the  board  of  supervisors,  shall 
be  signed  by  the  president  or  secretary  of  the  board  or 
commission,  and  shall  contain  a  statement  of  the  purpose 
for  which  the  meeting  is  called,  and  the  time  thereof. 
Such  notice  shall  be  personally  served  on  each  member 
of  the  board  or  commission  or  mailed  to  him  by  special 
delivery.  United  States  mail,  at  least  twenty- four  hours 
in  advance  thereof,  and  if  notice  of  the  meeting  is 
mailed,  the  same  shall  be  addressed  to  the  member  at 
his  place  of  residence  or  business,  and  in  addition  to 
the  notice  to  each  member  of  the  commission,  notice  thereof 
to  the  public  shall  be  given  by  posting  a  notice  of  the 
meeting  upon  the  door  of  the  office  or  place  of  meeting  of 
the  board  or  commission,  or  in  a  conspicuous  place  within 
the  office,  at  least  twenty- four  hours  in  advance  of  the 
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meeting.   Personal  notice  of  any  special  meeting  of 
any  board  or  conunission,  other  than  the  board  of 
supervisors,  may  be  waived  by  any  member  of  the 
board  or  commission  by  consenting  in  writing  to  the 
holding  of  the  meeting;  provided,  thac  notice  to 
the  public  of  the  meeting  be  given  as  herein  pro- 
vided. 

"Matters  to  be  considered.   No  matter  shall  be 
considered  at  any  special  meeting  of  the  board  of 
supervisors  or  any  other  board  or  commission  pro- 
vided for  by  the  Charter  of  the  city  and  county, 
except  such  matters  as  pertain  to  the  purposes  for 
which  the  meeting  was  called,  and  all  of  the  special 
meetings  shall  be  held  at  the  regular  meeting  place 
of  the  board  or  commission.   (Ord.  No.  1599  (l939), 
S§3  to  5.)" 

Thus  Government  Code  §54956  provides  that  the  notice  of  a 
special  meeting  shall  specify  "the  business  to  be  transacted," 
and  that  "No  other  business  shall  be  considered.  .  ."  And  section 
16.5  of  the  San  Francisco  Administrative  Code  provides  that  the 
notice  shall  state  "the  purpose  for  which  the  meeting  is  called," 
and  that  "no  matter  shall  be  considered  .  .  .  except  such  matters 
as  pertain  to  the  purposes  for  which  the  meeting  was  called." 

Your  request  does  not  state  that  the  three  members  who 
did  not  agree  to  the  revised  agenda  were  not  actually  present  at 
the  special  meeting  when  it  convened.  The  implication  is  that  they 
were  present  and  that  they  stated  that  they  did  not  agree  to  the 
revised  agenda  and  advised  the  Chairman  that  the  Board  could  only 
take  action  in  accordance  with  the  original  agenda. 

But,  in  my  opinion,  it  would  make  no  difference  if  they 
had  not  been  present.   Exhibits  A  and  B  indicate  that  the  agenda 
mailed  May  10  and  the  agenda  mailed  May  12  both  included,  as  busi- 
ness to  be  transacted  at  the  meeting  of  May  16,  the  approval  of 
contribution  rates  for  Plan  I  major  medical  and  selection  of  the 
major  medical  carrier  for  Plan  I.   This  is  item  4  on  the  agenda 
mailed  May  10.   It  is  items  4  and  5  on  the  revised  agenda  mailed 
May  12.  Your  request  indicates  that  no  fault  is  found  with  the 
original  agenda  mailed  May  10.   (Exhibit  A  hereto.)   This  being 
80,  and  since  the  original  agenda  shov;s  that  selection  of  the  major 
medical  carrier  for  Plan  I  was  to  be  part  of  the  business  trans- 
acted at  the  special  meeting,  it  is  my  opinion  that  action  could 
be  lawfully  taken  at  the  special  meeting  to  select  the  major  medi- 
cal carrier  for  Plan  I  even  if  the  three  dissenting  members  were 
not  present  at  the  meeting  when  the  meeting  convened. 
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Assuming  that  the  three  dissenting  members  were  present 
when  the  meeting  convened,  the  notice  required  by  Government  Code 
§54956  was  dispensed  with  because  that  section  expressly  states: 
"Such  written  notice  may  ...  be  dispensed  with  as  to  any  member 
who  is  actually  present  at  the  meeting  at  the  time  it  convenes." 

And  the  same  is  true  as  respects  the  notice  under  San 
Francisco  Administrative  Code  §16.5  although  that  section  does  not 
contain  an  express  provision  dispensing  with  notice  to  a  member 
who  is  actually  present  when  the  meeting  convenes. 

In  De  Luca  v.  Board  of  Supervisors,  134  Cal.  App.  2d  606, 
609,  it  is  said  in  this  regard: 

"The  general  rule  is  that  one  who  has  been  notifed 
to  attend  a  certain  proceeding  and  does  so,  cannot  be 
heard  to  complain  of  alleged  insufficiency  of  the  notice; 
it  has  in  such  instance  served  its  purpose." 

In  accord  are  Hopkins  v.  MacGulloch,  35  Cal,  App.  2d  442, 
451,  and  Phil  Anthony  Homes.  Inc.  v.  City  of  Anaheim.  175  Cal.  App. 
2d  268,  iTT. 

In  Hopkins  v.  MacCulloch,  35  Cal.  App.  2d  442,  451,  supra, 
notice  of  a  hearing  was  not  published  as  required  by  ordinance,  but 
the  persons  complaining  had  actual  notice  of  the  hearing  and  ap- 
peared at  the  hearing.  The  Court  held  that,  because  they  had  actual 
notice  and  because  they  appeared  at  the  hearing,  they  were  in  no 
position  to  claim  that  they  did  not  receive  notice  of  the  hearing. 

In  that  case  the  Court  referred  to  Bartholomae  Oil  Corp . 
V.  Seager.  35  Cal.  App.  2d  77.  At  page  81  of~that  decision  it  was 
seated:   "A  substantial  compliance  with  this  provision  of  the 
ordinance  appears,"   (35  Cal.  App.  2d  81.) 

It  is  my  opinion  that  there  was  substantial  compliance 
with  all  requirements  for  holding  the  meeting  of  Hay  16,  1961,  and 
that  the  Board,  at  that  meeting,  could  lawfully  select  the  major 
medical  carrier  for  Plan  I  and  lawfully  approve  the  contribution 
rates  necessary  to  pay  for  the  major  medical  insurance  to  be  fur- 
nished by  the  carrier  selected. 

Answer  to  Question  2: 

The  existing  policy  of  major  medical  insurance  for  Plan  I 
is  carried  with  Equitable  Life  Assurance  Society.  Under  that  pol- 
icy Equitable  has  the  right,  on  written  notice  at  least  31  days 
prior  to  any  policy  anniversary  (July  1),  to  condition  its  renewal 
upon  payment  of  premiums  at  a  rate  fixed  by  Equitable.   Equitable 


Opinion  No.  1547 
June  15,  l:)i>l 
Page  6 

exercised  this  ri^ht  prior  to  the  July  1,  1961,  anniversary,  and 
the  premi'am  rates  it  fixed  for  the  year  commencing  July  1,  1561, 
are  higher  than  the  present  rates,  to  wit: 

Monthly  Rates     Monthly  Rates 

prior  to        on  and  after 
July  1.  1961      July  1,  1961 

Single  employee  $  1.51  $  2.63 

Employee  and  spouse         3.14  5.19 

Employee,  spouse  and 

one  child  3.61  6.14 

The  City  continues  the  policy  in  force  by  paying  in 
advance  the  monthly  premium.   Or  City  terminates  the  policy  by 
not  paying  the  premium,  or  by  giving  written  notice  of  termina- 
tion. 

The  Board  at  its  recent  meeting  selected  Equitable  as 
the  carrier  for  the  Plan  I  major  medical  insurance,  that  is,   the 
Board  voted  to  continue  the  Equitable  policy  m  force  and  to  pay 
the  increased  premium  fixed  by  Equitable  by  increasing  the  con- 
tribution rates  of  Plan  I  members. 

Your  question  is:   When  the  Board  so  voted,  did  it 
"adopt  a  plan"  for  carrying  insurance  against  the  costs  of  medical 
care  within  the  meaning  of  Section  172.1.3  of  the  charter. 

My  answer  to  this  question  is  no. 

Charter  §172.1.3  reads: 

"Section  172.1.3.   The  board  shall  have  power  and  it  shall 
be  its  duty  by  a  two- thirds  vote  of  the  entire  membership  of  the 
health  service  board  to  adopt  a  plan  or  plans  for  rendering  medical 
care  to  members  of  the  system,  or  for  the  indemnification  of  the 
cost  of  said  care,  or  for  obtaining  and  carrying  insurance  against 
such  costs  or  for  such  care. 

"Such  plan  or  plans  as  may  be  adopted,  shall  not  become 
effective  until  approved  by  ordinance  of  the  board  of  supervisors, 
adopted  by  three-fourths  of  its  members, 

"The  board  of  supervisors  shall  secure  an  actuarial 
report  of  the  costs  and  effect  of  any  proposed  change  in  the  bene- 
fits of  the  health  service  system  or  rates  of  contribution  before 
enacting  an  ordinance  or  before  voting  to  submit  any  proposed 
charter  amendment  providing  for  such  change." 
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Charter  §172.1.8  reads  in  material  part: 

"Section  172.1.8.  The  health  service  board  shall  have 
power  and  it  shall  be  its  duty:  .  .  . 

"(d)  To  put  said  plans  into  effect  and  through 
its  medical  director  to  conduct  and  administer  the 
same  and,  for  all  or  any  of  said  purposes,  to  con- 
tract therefor  and  use  the  funds  of  the  system." 

Charter  §19  provides  in  part: 

"A  quorum  for  the  transaction  of  official  business  shall 
consist  of  a  majority  of  all  the  members  of  each  board  or  com- 
mission, .  .  ." 

Section  172.1.3,  as  noted,  provides  that  "The  Board 
shall  have  power  and  it  shall  be  its  duty  by  a  two-thirds  vote 
of  the  entire  membership  of  the  health  service  board  to  adopt 
a  plan  or  plans  etc.  ..." 

Section  172.1.8  provides  that  "The  health  service  board 
shall  have  power  and  it  shall  be  its  duty:  .  .  .  (d)  To  put  said 
plans  into  effect  .  .  .  and  .  .  ,  to  contract  therefor  and  use  the 
ftinds  of  tTve  system." 

Thus  the  Charter  gives  the  board,  first,  the  power  and 

duty  "to  adopt  a  plan  or  plans"  and,  second,'  the  power  and  duty  "to 

put  said  plans  into  effect  .  .  .  and  ...  to  contract  therefor 
ti 

... 

The  Charter  does  not  require  a  two- thirds  vote  of  the 
entire  membership  of  the  Board  to  exercise  this  second  power  and 
duty.   It  omits  such  requirement.   In  interpreting  a  statute  it 
is  improper  "to  insert  what  has  been  omitted."   (C.C.P.  §1850.) 

The  power  exercised  by  the  Board  at  its  meeting  of  May 
16,  1951,  was  this  second  power,  and  in  my  opinion  a  majority  of 
the  Board  could  therefore  exercise  that  power.   See  Opinion  No. 
1134,  dated  January  11,  1957.  Plan  I  and  the  provision  therein 
for  major  medical  coverage  were  adopted  long  prior  to  May  16,  1961. 

Answer  to  Question  3 : 

Under  the  major  medical  policy  Equitable's  liability 
would  cease  on  June  30,  1561,  if  the  City  did  not  wish  to  pay  the 
increased  premium. 
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The  fact  that  Equitable  gave  notice  that  it  would  not 
continue  the  policy  for  another  year  except  at  an  increased  premium 
because  of  losses  sustained  on  the  existing  premium,  does  not 
change  ray  answer  to  Question  2,   Equitable  s  reason  for  increasing 
the  premium  as  a  condition  to  continuing  the  policy  in  force  has 
no  bearing  on  the  Board's  power  and  duty  under  Charter  §172.1.8 
to  put  into  effect  the  plan  or  plans  adopted  pursuant  to  §172.1.3, 
and  to  contract  therefor  and  use  the  funds  of  the  system. 

AnsvTer  to  Question  4; 

No  gift  is  involved  in  paying  the  increased  premium. 
The  increased  premium  is  purely  a  matter  of  contract.   The  Com- 
pany's promise  to  be  bound  by  the  present  policy  for  another  year, 
is  ample  consideration  for  the  payment  of  the  increased  premium. 
The  fact  that  the  new  premium  is  higher  than  the  old  premium 
because  the  Company  experienced  a  loss  under  the  old  premium,  does 
not  make  the  increased  premium  a  gift.  There  is  no  violation  of 
Section  31  of  article  IV  of  the  Constitution.   (Butterworth  v. 
Boyd,  12  Cal.  2d  140,  146,  et  seq.;  Tevis  v.  San  Francisco. 
TTCal.  2d  190,  196-197.) 

Answer  to  Question  5: 

My  Opinion  No.  1541  dated  May  16,  1J61,  and  my  answer  to 
Question  2,  above,  answer  this  question. 

A  majority  of  the  Board  can  continue  the  present  policy 
in  force,  and  the  law  does  not  require  that  that  policy  be  dis- 
continued and  that  the  insurance  be  placed  with  a  company  quoting 
a  lower  premium.   In  determining  the  "lowest  possible  cost,"  tVie 
Board  may  and  should  consider  other  factors  than  the  premium, 
for  example,  the  percentage  of  premium  retention,  the  claims 
operation,  the  problems  attendant  upon  switching  from  one  carrier 
to  another,  and  the  advisability  or  inadvisability  of  "shopping" 
for  major  medical  coverage  too  frequently. 

As  between  two  equally  reputable  companies,  the  Board 
may  decide  to  continue  coverage  with  the  company  quoting  the 
higher  premium  if,  in  its  opinion,  other  factors,  some  of  which 
are  referred  to  above,  indicate  that  it  is  to  the  best  interests 
of  the  members  of  the  System  that  the  coverage  be  coiitinued.  The 
rule  is  that  a  court  will  not  substitute  its  discretion  for  the 
discretion  properly  vested  in  the  administrative  agency. 
(Lindell  Co.  v.  Board  of  Permit  Appeals.  23  Cal.  303,  315.) 
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You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Frank  Collins 
Mr.  Thomas  McGrath 
Mr,  George  Cuniffe 

Members  of  the  Health  Service  Board 

51  Grove  Street 

San  Francisco  2,  California 


(Exhibits  A  and  B  follow) 


GEB/WFB 


EXHIBIT   A 


HEALTH   SERVICE  BOARD 


SPECIAL   MEETING   OF   THE  HEALTH  SERVICE   BOARD 
OF   THE   CITY   AND   COUl^TY   OF   SAN  FRANCISCO 
HELD   IN   THE  RETIREMEKT   BOARD  MZETING  ROOM 
9^   GROVE   STREET.    SAN  FRANCISCO    2,    Cj\LIFORNIA 
TUESDAY^    MAY  16,    1961   — -   W;00   P.    M. 


AGENDA 


1.  Call   to  order. 

2.  Roll   Call: 

Donald  M.  Campbell,  M.  D.     James  Leo  Halley 

Francis  J.  Collins  Donald  J.  McCook 

George  W.  Cuniffe  Thomas  W.  MoGrath 
Michael  B.  Foley 

3.  Appointment  of  Medical  Advisor  (P.  T.). 

l+.   Approval  of  Contribution  Rates  for  Plan  I  Major  Medical  and 
selection  of  Carrier. 

5,  Resolution  adopting  Contribution  Rates  for  Plan  I,  for  the 
Fiscal  Year  1961-1962,  for  presentation  to  Board  of 
Supervisors. 


DONALD  J.  MC  COOK 
PRESIDENT 


EXHIBIT  B 

THIS   IS   THE   OFFICIAL   AGENDA  FOR   THE   SPECIAL   MEETING  OF   MAY  16,    1961. 
BY  ORDER   OF   PRESIDENT  McCOOK,    CERTAIN   CHANGES  HAVE  BEEN  MDE  AS 
REFLECTED   IN  THE  AGENDA  FOLLOWING.      PLEASE  DESTROY   PREVIOUS   COPIES. 

HEALTH  SERVICE   BOARD 
SPECIAL   MEETING   OF   THE   HEALTH   SERVICE   BOARD 
OF   THE   CITY  AND   CGITNTY   OF    SAM  FRANCISCO 
HELD   IN   THE  RETIREi^L^NT   BOhRD  MEETING  ROOM 
9^   GROVE   STREET T    SAN  FRANCISCO    2,    CALIFORNIA 
TUESDAY.    MY  16,    1961   — -   ^;00   P.    M. 

AGENDA 

1.  Call   to  order, 

2.  Roll   Call: 

Donald  M.  Campbell,  M.  D,         James  Leo  Halley 

Francis  J.  Collins  Donald  J.  McCook 

George  W,  Cuniffe  Thomas  W.  McGrath 
Michael  B.  Foley 

3.  Confirmation  of  Medical  Advisor  (P.  T.), 

k.     Report  by  City  Attorney  regarding  contracting  for  Major  Medical 
insurance. 

5.  Approval  of  new  contribution  rates,  Major  Medical  portion  of 
Plan  I  with  present  carrier.  Equitable  Life  Assurance  Society. 
(This  is  tantamount  to  renewing  Equitable  Group  i^lajor  Medical 
policy  #12922-M  in  its  present  form  for  the  fiscal  year  July  1, 
1961  -  June  30,  1962). 

Requires  majority  vote  to  pass. 

6.  If  approval  of  Item  #5  above  defeated,  then  acceptance  of  Con- 
necticut General  Life  Insurance  Company  and  their  contribution 
rates  to  underwrite  M^jor  Medical  portion  of  Plan  I  formerly 
underwritten  by  Equitable  Life  Assurance  Society.   (If  Item  #5 
approved.  Item  #6  is  void). 

Two-third  (2/3)  vote  necessary  to  pass. 

7.  Resolution  adopting  total  contribution  rates  for  Plan  I  (Basic 
and  Major  Medical)  for  the  fiscal  year  July  1,  1961  -  June  30, 
1962,  for  submission  to  the  Board  of  Supervisors. 


DONALD  J.  MC  COOK 
PRESIDENT 


OPIi'JIOi>l  NO.    1548 
June  16,    1961 


SUBJECT:      LEGALITY  AND  PROPRIETY  OF   SALE  OF  LAND   IN 
DIAMOND  HEIGHTS   TO   REDEVELOPMENT  AGENCY  AT 
LESS  THAN  CURRENT  FAIR  MARKET  VALUE 


Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 


REQUEST 

"On  June  19,  1961,  the  Board  of  Supervisors  will  have 
on  its  calendar  a  proposed  ordinance  which  contemplates 
authorization  for  sale  of  certain  property  to  the  Redevel- 
opment Agency  for  use  in  the  Diamond  Heights  Redevelopment 
Project.  A  copy  of  the  proposed  legislation  is  attached. 

"Supervisor  James  Leo  Halley  understands  that  com- 
mitments for  the  sale  of  some  or  all  of  the  parcels  listed 
in  the  proposed  ordinance  have  been  undertaken  by  the 
Redevelopment  Agency.   Question  has  been  raised  concerning 
the  propriety  of  the  City's  selling  said  parcels  to  the 
Agency  at  a  figure  based  on  a  1956  appraisal  as  opposed  to 
sale  based  on  the  Real  Estate  Department's  current  ap- 
praisal of  fair  market  value. 

"With  relation  to  the  entire  matter.  Supervisor  Halley 
requests  your  advices  relative  to  the  effect  of  Section 
33018  of  the  Health  and  Safety  Code,  which  provides  in 
part,  for  the  purpose  of  aiding  and  cooperating  in  the 
planning,  undertaking,  construction,  or  operation  of 
redevelopment  projects  located  within  the  area  in  which 
it  is  authorized  to  act,  any  public  body,  upon  the  terms 
and  with  or  without  consideration  as  it  determines, 

may convey any  of  its  property  to  a  redevelop- 

tnent  agency. 

"Specifically,  Supervisor  Halley  would  like  you  to 
inform  him  whether  or  not,  since  the  Redevelopment  Agency 
has  already  concluded,  tentatively  at  least,  arrangements 
to  sell  some  or  all  of  the  parcels  involved,  it  is  legal 
and  proper  for  the  City  and  County  to  sell  said  parcels  to 
the  Redevelopment  Agency  at  the  lower,  or  1956,  figure 
rather  than  at  the  higher,  or  1961,  basis." 
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OPINION 

In  my  opinion  No.  1545,  dated  June  8,  1961,  I  pointed  out 
that  the  Board  of  Supervisors  could  legally  insist  that  it  receive 
the  fair  market  value  of  the  property  in  question  based  on  the  Real 
Estate  Department's  appraisal  of  current  market  value.   In  that 
opinion  I  concluded  that  the  sale  in  question  was  governed  by  the 
provisions  of  the  cooperation  agreement  executed  between  the  City 
and  the  Redevelopment  Agency,  and  that  under  the  provisions  of  that 
agreement  it  was  contemplated  that  sales  of  property  to  the  Agency 
would  be  in  accord  with  applicable  practices  and  procedures  under 
the  Charter  and  that  market  prices  current  at  the  time  of  the  nego- 
tiations for  the  sale  would  apply. 

You  now  ask  whether  it  would  be  legal  and  proper  for  the 
City  and  County  to  sell  the  land  in  question  at  1956  appraised 
prices.  The  Real  Estate  Department's  appraisal  based  on  1956  prices 
is  $293,460  as  contrasted  with  its  appraisal  of  $388,806  based  on 
1961  prices.  To  sell  at  the  lesser  1956  price  would  result  in  the 
follov7ing  situation:   The  City  would  be  receiving  approximately 
$100,000  less  for  the  land  than  it  could  presumably  receive  on  the 
open  market.   The  Redevelopment  Agency,  however,  will  receive  the 
fair  market  value  of  the  land  upon  its  resale  to  the  developers 
and  thus  would  receive  an  approximate  $100,000  increment  on  the 
transaction.   Based  on  the  one- third— tv/o- thirds  sharing  of  net 
costs  on  the  project  between  the  City  and  the  Federal  Government, 
this  means  an  approximate  net  loss  to  the  City  of  $67,000  and  an 
approximate  net  gain  to  the  Federal  Government  of  the  same  amount. 
Consequently  there  would  be  a  subsidy  of  approximately  $67,000  to 
the  Redevelopment  Project  by  the  City  over  and  above  its  contractual 
obligation  of  one-third  of  the  net  project  cost.   In  further  aggra- 
vation of  the  City's  unfavorable  position  in  such  a  negotiation,  the 
City  will  be  required  to  repurchase  part  of  the  property  in  question 
and  pay  the  present  re-use  value,  a  difference  between  the  approxi- 
mate 16  cents  per  square  foot  which  it  would  receive  on  the  sale  and 
the  79  cents  per  square  foot  which  it  would  be  required  to  pay  on 
the  repurchase. 

If,  on  the  other  hand,  the  sale  were  negotiated  on  the 
basis  of  1961  prices,  in  consonance  with  my  interpretation  of  the 
contractual  agreement,  the  City  would  sell  at  current  prices  and 
the  Redevelopment  Agency  would  resell  at  current  prices  and  no 
party  to  the  redevelopment  agreement  would  receive  a  loss  or  a  gain 
on  the  transaction.   It  is  difficult  to  conceive  how  any  party  to 
the  agreement,  including  the  Federal  Government,  would  have  any 
different  intent  with  reference  to  the  sales  of  property  under  the 
cooperation  contract,  particularly  where  the  enhancement  in  value  of 
the  property  reflected  by  current  prices  is  not  attributable  to  any 
activity  by  the  Redevelopment  Agency. 
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Under  the  foregoing  basic  factual  situation  the  propriety 
of  selling  at  the  lower  1956  price  is  not  apparent  to  me.   However, 
the  propriety  of  the  sale  is  basically  a  factual  rather  than  a 
legal  question  and  is  to  be  determined  by  the  Board  of  Supervisors 
after  hearing  and  consideration  of  all  the  facts  and  testimony 
adduced  before  it,  and  not  by  me  as  your  legal  adviser. 

As  to  the  legality  of  a  sale  at  1956  prices,  as  pointed 
out  in  my  opinion  No.  1545  the  restrictions  in  Section  92  of  the 
Charter  are  not  legally  binding  on  the  Director  of  Property  or  the 
Board  of  Supervisors  in  negotiating  a  sale  of  property  to  a  public 
agency  such  as  the  Redevelopment  Agency  in  aid  of  a  public  purpose 
of  the  municipality. 

The  Board  of  Supervisors  in  adopting  the  redevelopment 
plan  for  Diamond  Heights  has  found  that  the  redevelopment  of  that 
project  area  is  in  the  interest  of  the  peace,  health,  safety  and 
welfare  of  the  community,  and  is  thus  a  public  purpose  for  which 
the  City  may  contribute  money  or  property  in  aid  and  effectuation 
thereof.  This  power  resides  in  the  Board  of  Supervisors  as  a  part 
of  its  residue  of  powers  under  the  provisions  of  Section  9  of  the 
Charter  and  is  not  dependent  upon  the  permissive  provisions  of 
Section  33018  of  the  Health  and  Safety  Code  quoted  in  your  letter. 

However,  despite  the  fact  that  the  City  is  not  legally 
bound  by  the  restrictions  of  Section  92  of  the  Charter  in  conveying 
its  property  to  the  Agency,  and  it  could  contribute  money  or  prop- 
erty to  the  redevelopment  project,  it  has  nonetheless  contracted 
with  the  Redevelopment  Agency  that  practices  and  procedures  estab- 
lished under  the  Charter  would  govern  in  approving  sales  of  land 
between  city  departments  and  the  Agency.  The  practice  and  procedure 
in  selling  land  under  the  Charter  is  at  its  current  market  value. 

The  cooperation  agreement  can  of  course  be  modified  by 
mutual  consent  if  warranted  in  the  public  interest,  and  the  adoption 
of  the  ordinance  now  before  the  Board  would  in  effect  constitute  a 
modification  of  the  agreement.   If  after  reviewing  all  the  facts  and 
circumstances  of  this  particular  case  the  Board  in  good  faith  de- 
termined that  there  were  considerations  warranting  a  departure  from 
the  terms  of  the  cooperation  agreement  and  that  acceptance  of  less 
than  the  current  fair  market  value  of  the  land  would  under  the 
circumstances  be  in  the  public  interest  of  the  people  of  this  com- 
munity, then  it  would  be  within  its  legal  powers  to  accept  the 
lesser  1956  figure  and  its  action  in  so  doing  would  not  in  my  opinion 
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be  disturbad  by  a  court. 

You  are  thus  advised. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


TJB/RJH 


OPINION  NO.  1549 
June  21,  1961 


SUBJECT:   FIFTH  AND  MISSION  GARAGE- -INSTALLATION  OF  ELECTRONIC 

SPACE  INVENTORYING  COUNTING  SYSTEM- -PATENT  INFRINGEMENT- 


Dear  Sir: 


CITY'S  LIABILITY 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  City  of  San  Francisco  Downtown  Parking  Corpora- 
tion proposes  to  install  an  electronic  space  inventory- 
ing counting  system  at  the  Fifth  and  Mission  Garage. 
A  question  has  been  raised  as  to  patent  infringement. 

"In  as  much  as  the  City  and  County  of  San  Francisco 
is  the  fee  owner  of  the  garage,  may  I  have  your  advice 
and  counsel  concerning  an  answer  to  Mr.  Kaplan's  inquiry 
of  June  5,  1961,  a  copy  of  which  and  enclosures  are 
attached  hereto.   Further,  may  I  have  your  advice  con- 
cerning the  City's  liability  for  damages  should  the 
system  be  installed  and  subsequently  found  to  be  in  fact 
a  patent  infringement." 

The  letter  of  June  5,  1961,  from  Mr.  Kaplan,  Vice  President 
of  City  of  San  Francisco  Downtown  Parking  Corporation,  states: 

"As  a  part  of  our  contract  with  Cahill  Construction 
Company  for  the  additional  two  floors  provision  was  made 
for  the  installation  of  an  automatic  space  inventorying 
counting  system  at  a  cost  of  ^20,003. 

"Before  this  type  of  system  was  decided  upon,  a  review 
of  all  systems  available  was  made,  particularly  the  sonic 
system  of  the  General  Railway  Signal  Company.   However, 
as  this  system  cost  $90,000,  it  was  decided  that  we 
were  not  interested  in  it.  After  our  decision  was  made, 
we  received  from  General  Railway  Signal  Company  a  notice 
of  patent  infringement. 

"Enclosed  herewith  you  will  find  a  letter  from  Mr. 
George  F.  Newman  relating  to  steps  taken  in  this  regard. 
Will  you  please  review  this  correspondence  in  the  light 
of  the  patent  attorney's  opinion  and  advise  us  whether 
we  should  proceed  with  the  installation  of  the  system 
as  planned  or  give  up  the  idea  of  an  automatic  device." 
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The  letter  of  Mr.  George  F.  Nevman,  Secretary- 
Treasurer  of  the  Corporation,  states: 

"Attached  you  will  find  a  letter  from  General 
Railway  Signal  Company,  dated  April  Ik,    196I,  ad- 
dressed to  Vining  Fisher  of  The  Parking  Authority, 
and  the  enclosure  to  the  above  letter  from  Moore  &  Hall, 
Patent  Attorneys,  dated  May  10,  196O  addressed  to 
General  Railway  Signal  Company. 

"At  the  time  the  Finance  Committee  of  the  Board 
of  Supervisors  approved  the  constr'uction  of  the  ad- 
dition to  the  Garage,  Mr.  Fisher  mentioned  to  me  that 
there  could  possibly  be  some  patent  infringement  in 
connection  with  the  proposed  automatic  space  inven- 
torying device,  V/ith  this  in  mind,  Mr.  Fisher  sup- 
plied me  with  copies  of  the  enclosures. 

"Upon  reviewing  the  enclosures  with  Mr.  Guilfoyle 
of  Keil  and  Conn  lly's  Office,  it  was  deemed  advisable 
to  retain  through  Keil  and  Connolly's  Office,  Milton 
M,   Schlemmer,  a  patent  attorney  here  in  San  Francisco, 
and  obtain  from  him  an  opinion  regarding  the  possible 
infringement  alleged  in  the  General  Railway  Signal 
Company's  letter. 

"Today  we  received  an  opinion  from  llr.   Schlemmer, 
dated  May  26,  196I,  a  copy  of  vjhich  was  furnished  you 
under  separate  cover.  In  the  opinion,  Mr.  Schlemmer 
stated  that  If  we  were  to  eliminate  any  electrical 
traffic  control  signs  and  also  eliminate  any  by/direc- 
tional detectors,  it  is  his  opinion  that  there  will  be 
no  infringement  upon  the  General  Railway  Signal 
Company ' 3  patent . 

"It  has  not  been  our  intention,  nor  will  we  in- 
stall any  electrical  traffic  control  signs.   What  we 
did  want,  though,  was  the  equipment  installed  by  the 
subcontractor  to  be  readily  adaptable  to  the  operation 
of  electrical  traffic  control  signs  in  the  event  that 
we  wish  to  install  such  signs  at  a  future  date. 

"V/e  had  Intended  to  install  a  ..by/directional 
detector  at  the  Mission  Street  Entrance;  however,  it 
is  of  no  real  consequence,  and  based  on  Mr.  Schlemmer 's 
opinion,  we  definitely  will  not  Install  such  detector. 
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"The  awarding  of  the  subcontract  for  this  work 
by  Cahlll  Construction  Company  has  been  held  up  by 
the  Corporation  until  such  time  as  the  matter  is 
cleared  up  or  not  later  than  June  2.  V/e  are  endeavoring 
to  further  delay  the  awarding  of  this  contract  and 
await  your  opinion  in  this  matter," 

Mr.  Milton  Schlemmer,  patent  attorney,  in  his 
opinion  to  the  corporation  advises  that  if  in  the  Fifth  and 
Mission  GcU'age  (1)  all  traffic  control  signs,  both  automatic 
and  manually  controlled,  are  omitted  and  traffic  is  directed 
by  an  attendant  at  the  central  control  panel,  and  (2)  the 
bi-directional  indicator  also  is  omitted,  there  would  be  no 
Infringement  of  the  patents  held  by  General  Railway  Signal 
Company.  He  further  suggests  that,  if  these  modifications 
to  the  planned  system  would  defeat  its  purpose  and  render 
the  same  ineffective  in  the  Fifth  and  Mission  Garage,  perhaps 
a  license  arrangement  under  the  patents  could  be  entered  into 
with  General  Railway,  and  because  the  earliest  and  most 
troublesome  of  the  three  patents  Involved  will  expire  on 
September  20,  1966,  perhaps  a  reasonable  license  fee  could 
be  decided  upon. 

In  checking  section  18  of  the  specifications  for 
construction  of  the  Fifth  and  Mission  Garage  (Exhibit  A  to 
the  Agreement  between  the  City  of  San  Francisco  Downtown 
Parking  Corporation  and  the  City  and  County  of  San  Francisco), 
I  find  that  the  luminous  traffic  control  signs  at  all  ramp 
exits  to  floors  are  not  included  in  the  contract  but  that  a 
directional  detector  at  the  Mission  Street  entrance  is  in- 
cluded therein, 

OPINION 

The  Federal  Statute  governing  patent  infringements 
is  covered  in  Title  35,  United  States  Code,  Section  271  et 
seq. 

Sec,  271  provides  in  part  as  follows: 

'•(a)  Except  as  otherwise  provided  in  this 

title,  vjhoever   without  authority  raaJces, 
uses  or  sells  any  patented  invention, 
within  the  United  States  during  the 
term  of  the  patent  therefor,  infringes 
the  patent. 
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"(b)  Whoever  actively  induces  Infringement 
of  a  patent,  shall  be  liable  as  an 
infringer." 

In  Reliance  Construction  Co.  v.  Hassam  Paving  Co., 
248  F  701.,  the  City  of  Hood  River,  Oregon,  on  whose  streets 
an  infringing  pavement  v/as  laid,  was  held  liable  as  a  Joint 
infringer  together  with  the  contractor  who  wrongfully  used 
the  patented  process  for  laying  the  pavement  and  the  surety 
company  which  executed  the  indemnity  bond  to  hold  the  city 
harmless  against  damages  for  infringement  of  the  patent. 
The  Court  stated  that  the  surety  company  was  Jointly  liable 
with  the  other  infringers  for  the  reason  that  it  aided  and 
abetted  the  construction  company  and  assisted  in  inducing 
the  infringement  by  executing  the  indemnity  bond. 

Accordingly,  you  are  advised  that  if  the  City  of 
San  Francisco  Dov;ntowr;  Parking  Corporation  lets  a  contract 
for  the  installation  of  either  a  bi-directional  indicator  or 
traffic  control  signs  it  could  become  liable  for  infringement 
of  the  General  Railway  Signal  Company's  patents.  And,  if  it 
is  subsequently  determined  that  the  installation  of  said  de- 
vices is  in  fact  an  infringement  of  the  patents,  the  city 
would  be  Jointly  liable  with  the  other  infringers,  namely  the 
City  of  San  Francisco  Downtown  Parking  Corporation  and  the 
Contractor,  for  aiding  and  abetting  the  Corporation  and  assist- 
ing in  inducing  the  infringement  by  having  executed  the  agree- 
ment for  construction  of  the  Fifth  and  Mission  Garage,  the  plans 
and  specifications  for  v;hich  include  the  installation  of  a  bi- 
directional indicator,  I  would  concur  with  Mr.  Schlemmer's 
sviggestion  that  if  elimination  of  the  aforesaid  parts  of  the 
system  would  render  the  system  less  effective,  the  corporation, 
at  its  own  expense,  should  arrange  for  a  licensing  agreement 
under  the  patents  with  General  Railway  Signal  Company. 

Respectfully  submitted. 


To:   Harry  D.  Ross  DION  R.  HOLM 

Controller  City  Attorney 

cc:   Walter  F.  Kaplan,  Vice  President 
City  of  San  Francisco  Downtown 

Parking  Corporation 
Fifth  and  Mission  Parking 
San  Francisco  3*  California 

JC/WFB 


OPINION  NO.  1550 
June  22,    1961 


SUBJECT:      WIDOV/   OF  CHIEF   GAFFEY  ENTITLED  TO   A   FLUCTUATING 

PENSION  ON  BASIS  OP  ATKINSON  AND  AVEDANO  JUDGMENTS 


Gentlemen: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 


"Your  opinion  is  requested  as  to  whether 
Mary  Gaffey,  the  widow  of  Michael  J.  Gaffey,  is 
entitled  to  be  paid  a  'fluctuating'  pension 
based  upon  the  salary  attached  to  the  rank  held 
by  her  late  husband  three  years  prior  to  his 
retirement.   The  pertinent  facts  here  involved 
are  as  follows: 

"1.   Michael  J.  Gaffey,  former  Chief  of  Police, 
retired  for  industrial  disability  effective 
November  16,  1955. 

"2.   Chief  Gaffey  died  on  March  4,  1961,  leaving 
a  widow  qualified  for  continuance  of  a 
retirement  allowance. 

"3.   Chief  Gaffey  was  not  one  of  the  plaintiffs 
in  the  action  entitled  Atkinson  et  al.,  vs. 
City  and  County  of  San  Francisco,  No.  49635O 
(Superior  Court,  San  Francisco).   Had  he 
Joined  in  this  suit,  under  the  decision  as 
rendered,  he  would  have  been  one  of  those 
awarded  a  'fluctuating'  pension  based  upon 
the  fact  that  he  had  not  made  a  written 
election  to  come  under  provisions  of  Sec- 
tion 168.1  of  the  Charter  and  had  not  retired 
until  he  was  qualified  to  retire  under  the 
provisions  of  the  old  Charter  or  Section  I66 
of  the  new  Charter. 

"4.  Mary  Gaffey,  his  widow,  was  not  one  of  the 
plaintiffs  in  the  widows'  action  entitled 
Avedano  et  al.,  vs.  City  and  County  of  San 
Francisco.  No.  496494  (Superior  Court,  San 
Francisco),  as  she  was  not  a  widow  at  the 


OPINION  NO.  13bO 
June  2.2,    196I 
Page  2 

the  time  that  action  was  brought.   Had  she 
been  eligible  to  Join  in  that  suit,  under 
the  decision  as  rendered,  she  would  have 
been  one  of  those  widows  awarded  a  'fluctuating* 
pension  based  upon  the  fact  that  her  late  hus- 
band had  never  elected  in  writing,  to  come  under 
the  provisions  of  Section  I68.I  of  the  Charter 
nor  had  he  retired  until  qualified  to  retire 
under  the  old  Charter  or  Section  166  of  the  new 
Charter." 

OPINION 

Under  the  above  pertinent  facts  given,  it  is  evident  that 
the  judgments  as  rendered  in  the  Atkinson  case  (supra)  and  the 
Avedano  case  (supra)  are  hereafter  applicable  in  the  instance  of 
Mary  Gaffey,  the  widow  of  Michael  J.  Gaffey;  hence  Mary  Gaffey  is 
entitled  to  be  paid  a  widows'  "fluctuating"  pension  based  upon  the 
salary  attached  to  the  rank  held  by  her  late  husband  three  years 
prior  to  his  retirement. 

Insofar  as  Is  here  applicable  Section  168.I.5  of  the  Charter 
permits  of  a  ha If- continuance  of  a  "fluctuating"  pension  to  Mary 
Gaffey  if  Mchael  J.  Gaffey 's  death  resulted  from  other  cause  than 
injury  received  in,  or  illness  caused  by,  the  performance  of  duty. 

On  the  other  hand  Section  168.3  of  the  Charter,  as  is  here 
applicable,  permits  of  a  full  continuance  of  a  "fluctuating"  pension 
to  Mary  Gaffey  if  Michael  J.  Gaffey 's  death  resulted  from  injury 
received  in,  or  illness  caused  by  the  performance  of  duty. 

It  is  now  for  the  Retirement  Board  to  determine  whether 
Michael  J.  Gaffey 's  death  resulted  from  injury  received  in,  or  ill- 
ness caused  by  the  performance  of  duty,  or  if  his  death  resulted 
from  other  cause  than  such  injury  or  illness.  This  decision  by  the 
Retirement  Board  v/ould  be  determinative  of  whether  a  full  or 
half-continuation  of  a  "fluctuating"  pension  would  be  payable  to 
Mary  Gaffey. 

You  are  thus  advised  in  connection  with  your  inquiry  as 
submitted. 

Respectfully  submitted. 


TO:   Mr.  Daniel  Mattroce 

Secretary,  Retirement  Board 

93  Grove  Street 

San  Francisco  2,  California 

NSW/GEB 


DION  R.    HOLM 
City  Attorney 


NO.  1550-A 
June  23,  1961 


The  Honorable  George  Christopher 
Mayor  of  San  Francisco 
San  Francisco,  California 

Dear  Mayor  Christopher: 

A  short  while  ago  you  discussed  with  me  the  situation 
between  the  Standard  Building  Company  and  Mr.  '/illie  Brown, 
particularly  in  relation  to  the  duties  and  powers  of  the  Mayor 
of  the  City  and  County  of  San  Francisco  in  connection  with  the 
problem. 

The  State  of  California  has  for  many  years  had  in  the 
Civil  Code  section  51  which  covered  equal  rights  and  discrimina- 
tion.  In  1959  the  provisions  of  Section  51  were  broadened  and 
extended,  and  this  section  now  reads  as  follows: 

■'This  section  shall  be  known,  and  may  be  cited, 
as  the  Unruh  Civil  Rights  Act. 

"All  citizens  within  the  jurisdiction  of  this 
State  are  free  and  equal,  and  no  matter  what  thexr 
race,  color,  religion,  ancestry,  or  national  origin 
are  entitled  to  the  full  and  equal  accommodations, 
advantages,  facilities,  privileges,  or  services  in 
all  business  establishments  of  every  kind  whatsoever. 

"This  section  shall  not  be  construed  to  confer 
any  right  or  privilege  on  a  citizen  which  is  con- 
ditioned or  limited  by  law  or  which  is  applicable 
alike  to  citizens  of  every  color,  race,  religion, 
ancestry,  or  national  origin." 

Section  52  of  the  Civil  Code  sets  forth  the  right  to 
damages  where  there  has  been  a  denial  of  civil  rights  or 
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discrimination.  This  section  provides  as  follows: 

''.•Jhoever  denies,  or  who  aids,  or  incites  such 
denial,  or  whoever  makes  any  discrimination,  dis- 
tinction or  restriction  on  account  of  color,  race, 
religion,  ancestry,  or  national  origin,  contrary 
to  the  provisions  of  Section  51  of  this  code,  is 
liable  for  each  and  every  such  offense  for  the 
actual  damages,  and  two  hundred  fifty  dollars 
($250)  in  addition  thereto,  suffered  by  any  person 
denied  the  rights  provided  in  Section  51  of  this 
code." 

In  Opinion  59-294  of  the  Attorney  General  of  the 
State  of  California,  dated  November  23,  1959,  the  Attorney 
General  stated  as  follows  in  connection  with  Civil  Code 
Section  51: 

"From  these  sections  there  is  no  doubt  that 
real  estate  brokers  and  salesmen  are  engaged  in 
'business'  and  that  the  Legislature  in  amending 
section  51  intended  to  include  real  estate  brokers 
and  salesmen  within  the  term  'business'  as  used  in 
that  section.   It  is,  therefore,  concluded  that 
the  provisions  of  Civil  Code  section  51  apply  to 
the  advantages,  facilities,  privileges,  and 
services  supplied  by  real  estate  brokers  and  real 
estate  salesmen  in  regard  to  the  selling,  trans- 
ferring, renting,  leasing,  or  rental  managing  of 
real  property." 

From  the  above,  it  will  be  noted  that  the  State  of 
California  has  acted  in  this  matter  of  civil  rights,  which 
by  virtue  of  such  action  has  become  one  of  State  concerri.  A 
civil  remedy  has  been  granted  under  Section  52  of  the  Civil 
Code  to  a  person  against  whom  discrimination,  distinction 
or  restriction  on  account  of  color,  race,  religion,  ancestry, 
or  national  origin  has  been  made  in  violation  of  the  provisions 
of  Civil  Code  Section  51. 
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I  know  of  your  great  concern  over  this  problem 
as  Mayor  of  the  City  and  County  of  San  Francisco,  which  I 
share  with  you  as  City  Attorney,  and  of  the  desire  of  us  all 
to  eliminate  any  discrimination  on  account  of  color  or  race. 
Certainly,  in  an  unofficial  manner,  by  virtue  of  your  position 
as  Mayor,  much  may  be  accomplished  by  you  in  bringing  the 
parties  concerned  with  this  problem  together  in  an  attempt  to 
work  out  a  solution  satisfactory  to  all.   However,  as  pointed 
out,  officially  as  Mayor  there  is  no  duty  or  responsibility 
placed  upon  you  by  virtue  of  law  cited  above,  but  rather  the 
person  discriminated  against  is  given  recourse  through  the 
judicial  system  of  our  State  for  any  violations  of  the  pro- 
visions of  Civil  Code  Section  51. 

I  am  returning  to  you  herewith  the  letter  of 
Mrs.  Paine  Knickerbocker,  President  of  the  Council  for 
Civic  Unity  of  San  Francisco,  addressed  to  you  under  date 
of  June  15,  1961,  and  copy  of  letter  dated  June  7,  1961 
from  Frank  Quinn,  Executive  Director  of  the  Council  for 
Civic  Unity,  addressed  to  Mr.  Carl  Gellert,  President  of 
Standard  Building  Association,  attached  to  Mrs.  Knicker- 
bocker's letter. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


Enclosures  (2) 


LSM 


OPINION  NO.   1551 
June   27,   1961 


SUBJECT:      SALE  OF   HALL   OF   JUSTICE;   ENFORCEABILITY  OF 
COVENANTS   IN  DEED 

Dear  Sir: 

You  have  requested  an  opinion  on  the  power   of   the 
City  to   Impose   certain  conditions  by  way  of  restrictive   cove- 
nants  in  conjunction  with  the   sale  of   the  Hall  of  Justice  prop- 
erty by   the   City.        You  also  desire   to  know  the   extent   to 
which  such  restrictions  would  be  binding  on  successive   buyers 
of   the  property. 

The  restrictions  which  you  desire   to  impose  are  as 
follows: 

1.  A  10  to  1  floor  area  ratio. 

2.  That   the   site   not  be   used  as  a  parking  lot 

in  competition  with  Portsmouth  Square  Garage. 

3.  That   there   be  no  interim  or  final  open  use 
of   the  property  after   the   site   has  been 
cleared. 

W.     That   there  be  no  overhanging  or  roof-top  signs. 

5.     That  final  plans  for   use   of   the   site   be   sub- 
ject  to  review  and  approval  by  the   City 
Planning  Commission. 

OPINION 

The  right  to  impose  restrictions  by  a  conveyance  of 
property  is  a  necessary  incident  of  the  right  to  own  and  convey 
land.   The  City,  as  ov/ner  of  the  Hall  of  Justice  property,  may, 
therefore,  annex  restrictions  to  a  conveyance  of  the  Hall  of 
Justice  property,  so  long  as  such  restrictions  are  designed  to 
effectuate  a  lawful  purpose. 

The  more  difficult  question  is  whether  the  restric- 
tions which  you  desire  to  Impose  in  conjunction  with  the  sale 
of  the  Hall  of  Justice  property  are  of  a  type  which  will  be 
enforced  by  a  court  at  some  subsequent  time, 

A  deed  of  real  property  may  partake  of  a  dual  nature. 
It  is  a  conveyance  of  an  estate  from  the  grantor  to  the  grantee. 
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It  may  also  be  a  contract  between  the  grantor  and  the  grantee. 
(See:  Werner  v.  Graham,  18I  Cal.  lyW,  179.) 

Consequently,  restrictive  covenants  placed  in  the 
deed  from  the  City  to  the  first  purchaser  of  the  Hall  of  Justice 
property  would  be  binding  upon  such  first  purchaser,  because 
the  deed  would  be  in  the  nature  of  a  contract  between  the  City 
and  the  first  purchaser.   (See:  Spiith  v.  Mendonsa,  IO8  C.A.  2d 
5hO\     Opinion  No.  583,  July  I7,  1952.) 

The  problem  of  the  enforceability  of  such  restric- 
tions becomes  more  complex  when  the  first  purchaser  has  con- 
veyed to  another. 

If  the  restriction  or  covenant  is  one  which  "runs 
with  the  land,"  then  it  will  be  enforceable  against  a  successor 
to  the  first  purchaser.   However,  Section  lU62  of  the  Civil 
Code  provides  as  follows: 

"Every  covenant  contained  in  a  grant  of  an 
estate  of  real  property,  which  is  made  for  the 
direct  benefit  of  the  property,  or  some  part  of 
it  then  in  existence,  runs  with  the  land." 
(Emphasis  added. ) 

In  view  of  this  provision  of  the  Civil  Code,  it  has  been  held 
that  a  covenant  which  imposes  a  burden,  that  is.  a  limitation, 
upon  the  land  conveyed  is  not  a  covenant  which  runs  with  the 
land"  and  is  not  binding  at  law  upon  successors  to  the  first 
purchaser,   (Werner  v.  Graham,  I8I  Cal.  17lf;  Marra  v.  Aetna 
Construction  Co.,  15  Cal.  2d  375.) 

Each  of  the  covenants  which  you  desire  to  place  in 
the  deed  conveying  the  Hall  of  Justice  property  imposes  a  limi- 
tation or  restriction  upon  the  use  of  such  property  and  there- 
fore is  not  enforceable  at  law  as  a  covenant  which  "runs  with 
the  land," 

However,  even  though  a  covenant  may  not  be  enforceable 
as  a   covenant  running  with  the  land,  it  may  be  enforceable 
in  equity  as  an  equitable  servitude.   As  our  Supreme  Court  has 
stated: 

"The  marked  tendency  of  our  decisions  seems 
to  be  to  disregard  the  question  of  whether  the 
covenant  does  or  does  not  run  with  the  land  and 
to  place  the  conclusion  upon  the  broad  ground 


OPINION  NO.  1551 
June  27,  1961 
Page  3 


that  the  assignee  took  with  knowledge  of  the  cove- 
nant and  It  was  of  such  a  nature  that  when  the  In- 
tention of  the  parties  coupled  with  the  result  of 
a  failure  to  enforce  It  was  considered,  equity 
could  not  In  conscience  withhold  relief," 

(Rlchard?;nn  v.  Callahan^  213  Cal.  683,  686.) 

It  Is  well  established,  however,  that  in  order  to 
be  enforceable,  such  a  servitude  must  be  appurtenant  to  land 
which  will  be  benefited  by  Its  enforcement.   Thus,  the  grantor 
must  retain  title  to  some  land  which  will  benefit  from  the 
servitude.    (Kent  v.  Knch,  I66  C.  A.  2d  579.) 

In  the  Instant  case,  the  City  does  own  Portsmouth 
Square,  which  is  located  directly  across  the  street  from  the 
Hall  of  Justice.   Obviously,  the  restriction  relating  to  the 
use  of  the  Hall  of  Justice  site  as  a  garage  would  benefit 
Portsmouth  Square,  where  an  underground  garage  is  presently 
under  construction.   Likewise,  the  imposition  of  a  10  to  1 
floor  area  ratio  would  restrict  the  buildable  bulk  on  the  site 
and  would  tend  to  protect  the  park  use  of  Portsmouth  Square  as 
to  light  and  air. 

However,  it  must  be  noted  that  in  those  cases  where 
equitable  servitudes  have  been  enforced,  the  land  burdened  by 
the  restriction  and  the  land  benefiting  from  the  observance 
of  such  restriction  have  been  either  contiguous  parcels  or  at 
least  have  been  parcels  making  up  a  larger  tract  of  land,  all 
of  which  had  originally  been  owned  by  a  single  owner  v/ho 
thereafter  conveyed  by  means  of  deeds  which  contained  identi- 
cal restrictions  for  the  benefit  of  each  of  the  lots  making  up 
the  tract.   The  Hall  of  Justice  property  and  Portsmouth  Square 
do  not  fall  into  either  of  these  categories. 

Lastly,  before  a  court  of  equity  will  enforce 
equitable  servitudes,  it  must  determine  that  enforcement  is 
reasonable  under  all  of  the  circumstances  as  they  exist  at  the 
time  that  enforcement  is  sought.   In  this  regard,  it  should 
be  noted  that  the  10  to  1  floor  area  ratio  which  you  desire  to 
Impose  must  be  compared  to  the  20  to  1  floor  area  ratio  pres- 
ently applicable  to  all  of  the  other  properties  fronting  on 
Portsmouth  Square.   Certainly,  this  would  be  an  important 
factor  in  a  court's  determination  of  whether  to  enforce  a  10 
to  1  floor  area  ratio. 
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As  I  have  indicated  in  an  earlier  opinion  relating 
to  the  enforceability  of  restrictive  covenants  against  succes- 
sors in  interest  to  the  original  grantee,  it  is  not  possible 
to  give  a  categorical  answer  in  such  situations.   (Opinion 
No.  598,  August  25,  1952.)   In  view  of  the  various  factors  to 
be  considered  by  a  court  of  equity,  I  cannot  give  a  categori- 
cal ansv/er  as  to  whether  the  restrictions  which  you  desire  to 
impose  would  be  enforced  by  a  court  of  equity. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   James  R,  McCarthy 

Director  of  Planning 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2,  California 


DJG/TJB 


OPINION  NO.  1552 
June  28,  1961 


SUBJECT:   CONSTRUCTION  OF  CLASSROOMS  AT  LOG  CABIN  RANCH  FOR 
BOYS   -   APPLICABILITY  OF  FIELD  ACT  THERETO 


Dear  Sir; 


Your  request  for  an  opinion  is  as  follows: 

R  E  Q  U  E  S  T 


"Group  1,  Article  1,  Section  3,  paragraph  15452 
of  Title  21  of  the  California  Administrative 
Code  defines  'school  building'  as  follows: 

'"School  Building"  as  used  in  this  article 
means  and  includes  any  building  used,  or 
designed  to  be  used,  for  elementary  or 
secondary  schools  or  junior  college  pur- 
poses and  constructed,  reconstructed, 
altered,  or  added  to,  by  the  State  or  by 
any  city  or  city  and  county,  or  by  any 
political  subdivision,  or  by  any  school 
district  of  any  kind  within  the  State,  or 
by  the  United  States  Government,  or  any 
agency  thereof. ' 

"Please  advise  me  whether  a  building  for  school 
purposes  as  a  part  of  this  Youth  Guidance  Author- 
ity facility  and  comprising  three  classrooms, 
toilet  facilities,  storage  rooms,  a  woodv/orking 
shop,  a  machine  shop,  and  miscellaneous  rooms. 
In  total  area  of  approximately  67OO  sq.ft.,  is 
a  'school  building'  subject  to  all  provisions  of 
Title  21  of  the  California  Administrative  Code." 


OPINION 

In  my  opinion  the  provisions  of  Title  21  of  the  Cali- 
fornia Administrative  Code  do  not  apply  to  the  facilities  at  Log 
Cabin  Ranch  for  Boys  at  La  Honda,  California.   While  a  building 
constructed  for  school  purposes  seems  to  come  within  the  definition 
of  a  school  building  as  set  forth  by  Paragraph  15^52,  Title  21, 
California  Administrative  Code,  the  California  Legislature  has  seen 
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fit  to  treat  juvenile  homes  (including  ranches  and  camps)  by  way 
of  special  legislation  found  in  the  Welfare  and  Institutions  Code 
(Stats.  1945,  Ch.  1484,  Sec.  1,  p.  2758). 

Sections  950  through  966  of  the  Welfare  and  Institutions 
Code  deal  with  juvenile  homes.   These  sections  give  local  boards 
of  supervisors  the  duty,  and  authority,  to  provide  appropriate 
facilities  for  the  housing  of  wards  of  the  juvenile  courts. 

Section  955,  after  giving  the  Youth  Authority  the  right 
to  establish  minimum  standards  of  construction,  operation,  educa- 
tion and  qualifications  for  personnel  at  the  juvenile  home,  states 
".  .  .  Types  and  standards  of  construction  shall  be  approved  by 
the  county  architects  office,  county  department  of  public  works, 
or  such  county  department  having  jurisdiction  over  public  con- 
structlonT'^    (Emphasis  Added)   Thus,  the  authority  to  control 
the  construction  of  the  facilities  at  juvenile  homes,  ranches  or 
camps  is  clearly  vested  in  the  local  county  building  departments. 

Section  960  of  the  Welfare  and  Institutions  Code  also 
gives  local  boards  of  supervisors  the  authority  to  direct  the 
county  superintendent  of  schools  to  establish  and  maintain  public 
schools  at  any  juvenile  home  or  camp.   This  section  also  reads, 
"...  The  board  of  supervisors  shall  provide  suitable  buildings 
and  equipment  for  these  schools.  ..." 

It  is  clear  that,  if  the  Legislature  had  Intended  that 
Juvenile  home  facilities  (including  schools)  should  be  constructed 
in  accordance  with  state  standards  and  specifications,  (Field  Act 
of  1933;  Title  21,  California  Administrative  Code),  some  mention  of 
this  would  appear  in  the  law  establishing  and  governing  these 
juvenile  homes.   However,  the  Welfare  and  Institutions  Code,  (Sec- 
tions 950  through  966),  does  just  the  opposite.   It  specifically 
makes  the  construction  and  operation  of  such  homes  a  local  affair, 
subject  to  the  control  of  the  local  boards  of  supervisors. 

It  is,  therefore,  my  opinion  that  as  respects  the  con- 
struction of  school  facilities  at  La  Honda  Log  Cabin  Ranch  for  Boys, 
the  City  and  County  of  San  Francisco  need  not  submit  plans  and 
specifications  to  the  Office  of  the  California  State  Architect  for 
prior  approval.   In  other  words,  the  construction  of  school  facili- 
ties at  Juvenile  homes  is  governed  by  Welfare  and  Institutions  Code 
provisions,  (Sections  950  through  966),  and  is  not  subject  to  the 
Field  Act  of  1933,  or  the  provisions  of  Title  21,  California 
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Administrative  Code  respecting  submission  of  plans  for  schools 
to  the  State  Architect  and  the  obtaining  of  a  permit  to  build 
prior  to  starting  construction. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Reuben  H.  Owens 

Director  of  Public  Works 

260  City  Hall 

San  Francisco  2,  California 


MBP/GEB 


OPINION  NO.  1553 
June  29,  1961 

SUBJECT:   DISMISSAL  OF  SUITS  BY  BUREAU  OF  DELINQUENT 
REVENUE  COLLECTION. 

Dear  Sir: 

Your  request   for  an  opinion  is  as  follows: 

REQUEST 

"This  is  to  request  an  opinion  of  your  office  on  the 
legality  of  dismissal  of  litigation  instituted  by  the 
Bureau  of  Delinquent  Revenue  Collection  by  said 
Bureau  with  the  consent  of  the  department  or  officer 
submitting  the  claim  and  with  the  consent  of  the 
Controller. 

"Section  26  of  the  City  Charter  provides,  in  part, 
that  'except  as  otherwise  provided  in  this  Charter, 
he,  (meaning  City  Attorney)  shall  not  settle  or  dis- 
miss any  litigation  for  or  against  the  City  and  County 
unless  upon  his  written  recommendation  he  is  ordered 
so  to  do  by  ordinance.' 

"Section  26.1  provides,  in  part,  'the  duties  of  the 
City  Attorney  in  connection  with  the  Bureau  of  Delin- 
quent Revenue  Collection  shall  be  transferred  to  and 
be  performed  by  the  Attorney  for  said  Bureau  .  .  .  . ' 

"Section  10.40  of  the  Administrative  Code  provides, 
in  part,  'the  Bureau  of  Delinquent  Revenue  Collection 
may,  with  the  approval  of  the  Controller  and  the  con- 
sent of  the  department  or  officer  submitting  claim, 
compromise  any  claim  which  may  be  reported  to  it  for 
collection  and  may,  with  the  consent  of  the  Controller, 
abandon  any  claim  reported  to  the  Bureau  for  collection,' 

"It  is  believed  by  this  office  that  the  quoted  provi- 
sion of  Section  10.40  of  the  Administrative  Code  may 
vjell  be  construed  as  giving  this  Bureau  a  right  to 
compromise  any  claim  after  litigation  has  been  started 
and  to  file  a  dismissal  with  prejudice  in  said  litiga- 
tion without  the  necessity  of  an  individual  ordinance 
from  the  Board  of  Supervisors. 

"A  possible  difficulty  is  whether  the  words  'compromise 
any  claim'  include  'compromise  any  litigation.'  " 
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OPINION 


In  practice  in  the  past.  Section  10,40  of  the 
Administrative  Code  has  been  taken  to  apply  to  collection 
efforts  prior  to  filing  a  complaint  vjith  a  court.  Litiga- 
tion, as  contrasted  to  a  claim,  is  understood  generally  to 
te  commenced  by  filing  a  complaint.  Litigation  is  defined  by 
Bouvier  as  "A  contest,  authorized  by  law,  in  a  court  of 
justice,  for  the  purpose  of  enforcing  a  right," 

II  Bouvier  -  Law  Dictionary  (1914)  2036. 

Section  26  of  the  Charter  indicates  that  the  Board 
of  Supervisors,  rather  than  the  City  Attorney  (or  the 
attorney  for  the  Bureau  of  Delinquent  Revenue  Collection,  is 
vested  with  the  authority  to  settle  litigation,   "Settle"  as 
used  here  seems  to  mean  "to  adjust"  rather  than  "to  ascertain" 
and  in  some  cases  may  mean  "to  pay."  Each  of  these  words  in 
quotation  marks  is  used  by  Bouvier  in  his  definition  of 
"settle," 

II  Bouvier  3054. 

The  phrase  "shall  not  settle  or  dismiss  any  liti- 
gation" appears  to  have  significance  in  Charter  Section  26 
in  the  context  greater  than  the  literal  meaning  of  "settle" 
or  "dismiss"  if  used  alone.  The  intent  of  the  section  appears 
to  be  that  the  City  Attorney  has  discretion  to  determine 
whether  litigation  should  be  commenced.  But,  if  litigation 
Is  once  commenced  it  must  either  be  determined  by  the  court, 
or  if  settled  other  than  by  the  court,  it  is  to  be  accomplished 
under  ordinance  direction  of  the  Board  of  Supervisors.  The 
City  Attorney  (and  the  attorney  for  the  Bureau  of  Delinquent 
Revenue  Collection)  are  denied  the  power  to  dismiss  a  case  in 
their  sole  discretion.  They  are  denied  also  the  power  to 
settle  or  compromise  a  case  in  their  sole  discretion  after  the 
litigation  has  started. 

This  section  construed  with  intelligence  does  not 
mean  that  either  attorney  vjho  has  won  a  money  judgment  or 
otherwise  and  the  City  has  been  paid  the  amount  due  by  the 
Judgment,  can  give  only  a  satisfaction  of  Judgment  and  not  a 
dismissal  if  so  requested  by  opposing  counsel. 

But  the  section  does  deny  City's  counsel  the 
right  to  dismiss  before  Judgment,  after  litigation  has 
started,  without  ordinance  approval  by  the  Board  of  Super- 
visors. Similarly,  City's  counsel  may  not  compromise  or 
settle  a  case  after  litigation  is  commenced  without  the 
Supervisors'  approval  by  ordinance. 
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By  this  analysis  I  cannot  agree  with  the  sugges- 
tion In  the  request  that  "the  compromise  of  any  litigation" 
is  the  same  as  "the  compromise  of  a  claim."  These  two  cat- 
egories have  been  divided  purposely  by  Section  26. 

To  clarify  that  the  attorney  for  the  Bureau  of 
Delinquent  Revenue  Collection  has  the  authority  to  dismiss 
a  case  where  a  money  judgment  on  behalf  of  the  City  has  been 
paid  fully,  and  is  not  restricted  solely  to  giving  a  satisfaction 
of  judgment,  it  is  suggested  that  you  may  obtain  the  approval  of 
the  Board  of  Supervisors  to  this  view  if  you  can  persuade  them 
to  enact  an  ordinance  in  substantially  the  following  language: 

"The  attorney  for  the  Bureau  of  Delinquent 
Revenue  Collection  is  hereby  authorized  and  em- 
powered to  dismiss  any  litigation  by  the  city  and 
county  commenced  by  him  to  recover  a  sum  certain 
where  the  amount  is  paid  in  full  and  where  the 
said  attorney  la  agreeable  to  the  dismissal  and 
would  so  recommend  under  the  provisions  of  Sections 
26  and  26.1  of  the  Charter." 

You  are  so  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Virgil  L.  Elliott 

Director  of  Finance  and  Records 
Room  107  City  Hall 
San  Francisco  2 

grdAfb 
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SUBJECT:  RIGHT  OF  APPEAL  TO  BOARD  OF  SUPERVISORS  FROM  ACTION 
OF  THE  PUBLIC  WELFARE  DEPARTMENT  DISCONTINUING 
GRANT  OF  OLD  AGE  SECURITY 

Gentlemen: 


Your  request   for  opinion  is   as   follows: 

REQUEST 

"Attached  hereto  please  find  copy  of 
letter  from  the  Public  Welfare  Department 
in  which  the  position  of  the  department  is 
outlined  with  respect  to  the  appeal  filed 
by  Mrs.  Pauline  Correll,  a  recipient  of 
old-age  security  aid,  from  action  taken  by 
the  Public  Welfare  Department  in  discontin- 
uing the  granting  of  aid. 

"The  members  of  the  [Public  Health  and 
Welfare]  committee  feel  that  in  view  of 
existing  circumstances  involving  Mrs.  Correll, 
your  Opinion  #861  dated  June  28,  1954,  regard- 
ing the  right  of  a  recipient  of  old-age 
security  aid  to  appeal  to  the  Board  of  Super- 
visors, may  not  apply,  and  they  would  appre- 
ciate receiving  a  formal  opinion  from  you  if, 
in  view  of  the  present  circumstances, 
Mrs.  Correll  may  legally  appeal  to  the 
Board  of  Supervisors. 

"'The  members  of  the  committee  would  also 
appreciate  your  forwarding  a  copy  of  your 
opinion  to  Mr.  Ronald  H.  Born,  Director  of 
Public  Welfare,  for  his  information  and 
guidance.  ' 

Attached  to  your  request  was  a  letter  from  Ronald  H. 
Bom,  Director  of  Public  Welfare,  setting  out  the  circumstances 
surrounding  the  decision  of  the  Public  Welfare  Department  to 
discontinue  as  to  one  of  its  recipients  a  grant  of  Old  Age 
Security.   The  case  in  question  was  one  in  which,  because  of 
refusal  of  the  recipient  to  cooperate  in  explaining  certain 
unusual  circumstances  surrounding  the  transfer  of  the  house 
and  lot  in  which  she  lived,  it  became  necessary  to  assume  that 
the  recipient  had  been  the  co-owner  of  the  property  and  that 
she  had  transferred  the  property,  without  adequate  consideration, 
to  her  son  on  April  6,  1961.   The  recipient  has  now  asked  for  a 
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hearing  before  the  Board  of  Supervisors,  and  at  a  recent  meeting 
of  the  Public  Health  and  Welfare  Committee  of  the  Board  her  right 
to  a  hearing  was  considered.  As  is  clear  from  your  letter,  the 
Committee  was  aware  of  the  contents  of  my  Opinion  No.  361,  issued 
on  June  28,  1954,  and  the  only  question  presented  here  is  whether, 
"in  view  of  the  present  circumstances"  that  opinion  governs  the 
case  at  hand.   At  the  meeting  there  was  some  discussion  relating 
to  a  printed  form,  entitled  Notice  of  Action'  (State  Department 
of  Social  Welfare,  Form  ABCD  239),  which  is  sent  to  an  applicant 
whose  application  for  aid  has  been  denied  or  to  a  recipient  of  aid 
whose  aid  has  been  discontinued.   It  appears  that  the  statements 
on  this  form  led  the  Committee  to  request  the  instant  opinion. 
The  question  presented  here,  therefore,  is  whether  the  recipient 
whose  aid  has  been  discontinued  has  a  right  to  a  hearing  before  the 
Board  of  Supervisors  or  whether,  as  determined  in  my  Opinion  No. 061, 
her  sole  recourse  is  an  appeal  to  the  State  Board  of  Social  Wel- 
fare. 

OPINION 

As  you  know,  my  Opinion  No.  861  involved  two  questions, 
both  related  to  the  proper  construction  of  section  2181.1  of  the 
Welfare  and  Institutions  Code:  (1)  whether  the  "hearing"'  before  the 
Board  of  Supervisors  contemplated  by  that  section  was  a  hearing 
before  the  full  Board  or  whether  the  Board  might  delegate  its 
authority  in  this  regard  to  a  committee  appointed  by  it,  and 
(2)  whether  a  person  dissatisfied  with  the  modification  or  termina- 
tion of  aid  had  a  right  to  be  heard  by  the  Board  or  whether  only 
one  whose  original  application  had  been  denied  was  entitled  to  such 
a  hearing.  As  you  know,  my  answer  in  Opinion  No. 861  was,  first, 
that  the  hearing  contemplated  by  Section  2181.1  was  a  hearing  by 
the  full  Board,  and  second,  that  only  one  whose  original  applica- 
tion for  aid  had  been  denied  was  entitled  to  a  hearing  before  the 
Board,  as  distinguished  from  one  aggrieved  by  the  modification  or 
termination  of  his  grant.   It  is  the  latter  part  of  Opinion  No. 861 
which  is  in  point  here,  and  the  language  of  Section  2181.1  upon 
which  Opinion  No. 861  was  based  is  just  as  convincing  today. 


reads 


The  language  in  Section  2181.1  which  is  relevant  here 

''The  board  shall  immediately  notify  the 
applicant  in  writing  of  its  decision,  and  that 
he  may,  upon  application  to  the  board  within 
30  days,  appear  before  the  board  at  a  time  to 
be  fixed  by  the  board,  and  show  cause  why  the 
action  of  the  board  is  not  satisfactory.  .  .  . 
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"The  right  of  hearing  by  the  board  of 
supervisors  provided  by  this  section  is  intended 
as  an  alternative  to  direct  appeal  to  the  State 
Social  vVelfare  Board  ...   An  applicant  who 
does  not  apply  for  hearing  before  the  board  of 
supervisors  may  appeal  directly  to  the  State 
Social  Welfare  Board  as  provided  in  Section 
104.1."   (Emphasis  added). 

By  comparison  the  following  language  in  Section  104.1 
should  be  noted: 

■'If  any  applicant  for  or  recipient  of  aid 
[under  those  parts  of  the  code  relating  to  Aid 
to  Needy  Children,   Old  Age  Security,  Blind  Aid 
and  Aid  to  the  Potentially  Self-Supporting  Blind] 
is  dissatisfied  with  any  action  of  the  county  board 
of  supervisors  relating  to  his  application  for  or 
receipt  of  aid  ...   he  shall,  without  the  necessity 
of  filing  a  claim  with  the  board  of  supervisors, 
upon  filing  a  petition  with  the  State  Department 
of  Social  'Welfare,  have  the  right  of  appeal  and 
shall  be  accorded  an  opportunity  for  a  fair  hear- 
ing. .  .  .  '  (Emphasis  added.) 

For  our  purposes  the  important  distinction  in  the  word- 
ing in  the  portions  of  the  two  sections  quoted  is  that  Section 
2181.1  refers  only  to  an  "applicant",  whereas  Section  104.1  refers 
to  'any  applicant  for  or  recipient  of  aid.''  As  I  concluded  in 
Opinion  No.  861,  this  distinction  in  langiiage  is  clearly  inten- 
tional, and  our  Board  of  Supervisors  is  bound  by  the  legislative 
determination.   It  is  also  of  interest  to  note  that,  although  the 
Legislature  amended  Section  2181.1  in  1959,  it  re-enacted  the 
language  referring  to  applicants  alone  and  did  not,  as  in  Section 
104.1,  include  "recipients'"  amongst  those  entitled  to  a  hearing 
by  the  local  county  board  of  supervisors. 

Construction  of  Section  2181.1  as  limiting  the  hearing 
before  a  board  of  supervisors  to  original  applicants  for  aid  is 
consistent  with  certain  statements  on  the  back  of  the  Notice  of 
Action  form  which,  as  noted  above,  was  the  subject  of  discussion 
by  the  Public  Health  and  Welfare  Committee.  This  form  is  printed 
by  our  Public  Welfare  Department  but  is  copied  from  the  form 
approved  by  the  State  Department  of  Social  Welfare.   On  the  back 
of  the  form,  under  the  heading  "Important  Information,  '  appears 
the  statement:   "If  you  are  applying  for  or  have  been  receiving 
Aid  to  Needy  Blind,  Aid  to  the  Potentially  Self-Supporting  Blind, 
or  Old  Age  Security,  you  may  request  a  hearing  before  your  County 
Board  of  Supervisors.  .  .  ."  Tiiraphasis  added.)   Another  paragraph 
in  this  sheet  reads  in  part:   'You  mav  appeal  for  a  hearing  and  a 
decision  by  the  Social  Welfare  Board.  ..."   (Emphasis  added.) 
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Here,  again,  as  in  the  statutory  language,  a  distinction  may  be 
noted  between  the  hearing  before  the  board  of  supervisors  and  the 
appeal  to  the  State  Social  (Welfare  Board.   In  the  former  instance, 
the  reference  to  a  hearing  before  the  board  of  supervisors  is 
carefully  worded  so  as  not  to  imply  that   the  aggrieved  person  has 
a  right  to  a  hearing  but  only  that  he  "may  request"  one,  since 
under  the  provisions  of  Section  2181.1  only  an  original  applicant 
for  aid  would  be  entitled  to  a  hearing.   On  the  other  hand,  the 
language  used  with  reference  to  an  appeal  before  the  State  Social 
n/elfare  Board  leaves  no  doubt  but  that  an  applicant  or  recipient 
may  appeal. 

Since  there  does  not  appear  to  be  any  reason  to  depart 
from  the  conclusion  reached  m  my  former  Opinion  No. 861,  you  are 
advised  that  the  recipient  of  Old  Age  Security  involved  here  does 
not  have  the  right  of  appeal  to  the  Board  of  Supervisors. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   MR.  ROBERT  J.  DOLAN 
Clerk  of  the  Board 
235  City  Hall 
San  Francisco  2 

cc:   MR.  RONALD  H.  BORN 

Director  of  Public  Welfare 
585  Bush  Street 
San  Francisco  8 
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